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December 31, 2009

The Honorable Charlie Crist
Govemnor, State of Florida
The Capitol, Plaza Level 05
Tallahassee, FL. 32399

The Honorable Jeff Atwater
Senate President

312 Senate Office Building
404 South Monroe Street
Tallahassee, FL 32399

The Honorable Larry Cretul
Speaker of the House of Representatives
The Capitol, Room 420
Tallahassee, FL 32399
RE: Title Insurance Study Advisory Council Final Report

Dear Governor Crist, President Atwater, and Speaker Cretul:

During the 2008 Legislative Session, the legisiature found that a stable and
efficiant title insurance delivery system is important to the economic well being of
Floridians. Therefore, it established the 2008 Title Insurance Study Advisory Council to
undertake a comprehensive examination of the title insurance delivery system of this
state with the ultimate goal of making recommendations for legislation to promote a
sound and stable title delivery system and promote the safety of property transfers in
the state,

As directed by House Bill 937 — An act relating to title insurance, (Chapter 2008-
188, Laws of Florida), the 2008 Title Insurance Study Advisory Council has completed
its final report which includes recommendations for further legislative action. On behalf
of the title council, | am pleased to submit this report to you at this time. The
recommendations were formulated by title insurance agents, title insurers, banking
representatives, representatives from the Real Property and Probate Section of the
Florida Bar, representatives of the real estate industry, and other government officials.
As required by the bill, the report was approved by two-thirds of the council members
with the chair on the prevailing side,

THE CAPITOL
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The Honorable Charlie Crist
The Honorable Jeff Atwater
The Honorable Larry Cretul
December 31, 2009
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Thank you for the honor of serving on behalf of citizens of our great state.

Sincearely,

(f %‘f#?fbw
Jeff Kottkamp

Chairman

JK/Swi
cc:  The Honorable Alex Sink
Florida Chief Financial Officer

The Honorable Kevin McCarty
Florida Insurance Commissioner
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PREAMBLE

On June 17, 2008, Governor Charlie Crist signed House Bill 937, (Chapter 2008-198, Laws of
Florida) that created the 2008 Title Insurance Study Advisory Council. The Council was
charged with making recommendations to promote a sound, stable and safe system of real
property transfers in this state.

Title insurance provides assurance to both property owners and lenders that a buyer’s
investment is protected from unforeseen liens or claims of ownership. It differs from most types
of insurance in that title insurers seek to identify and eliminate risk prior to issuing a policy.
Florida's regulation of title insurance is guided by state law, administrative rules, and judicial
decisions.

Until January 2003, the Department of Insurance regulated Florida's title insurance industry.

As part of the 2002 Cabinet reorganization, the Legislature required the Department of Financial
Services to regulate litle insurance agents and agencies. The Legislature assigned the Office of
Insurance Regulation responsibility for regulating title insurance companies. Divided oversight
of the litle insurance industry creates requlatory challenges, such as establishing agent
licensing standards and oversight, setting rates as well as title insurance premium tax payments
in a cohesive manner.

During its deliberations, the Council completed a comprehensive examination of the state's title
insurance delivery system and also reviewed the following areas:

* The historical development of the fitle insurance industry in this state and its uniqueness
among other lines of insurance.

« The current regulalory structure under which oversight responsibility is shared among
different state agencies.

« The adequacy of funds and agency personnel to exercise regulatory oversight.

* The adeguacy of current mechanisms and expertise lo gather meaningful data to properly
evaluate and adopt title insurance rates,

= Such other topics as the Chair, in consultation with the Council, deemed necessary fo
conduct a thorough examination of the title insurance industry.

During the past months, the Council heard expert testimony and received comments from the
public. Further, Council members discussed and debated all aspects of the title industry, The
Council has established the following key findings and has developed recommendations for
improving the regulation of the title insurance industry in order to prolect the investments that
consumers have made as well as the viability of the title insurance industry in Florida.
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KEY FINDINGS

Title insurance promotes investments in property by protecting owners and lenders against
discrepancies or defects in the ownership rights to real property.

The recent downturn in the economy makes title insurance more important than ever to ensure
consumer's investments are protected.

Title insurance is different from other forms of insurance in many respects, including scope of
coverage, palicy term, role of the agent, and level of competition.

Currently, Florida Statutes require the Financial Services Commission to adopt a rule specifying
the premium to be charged for title insurance and requires that no less than 30 percent of the
premium charged shall be retained by the insurer.

The current regulatory dichotomy that has the Department of Financial Services regulating the
title insurance agents and the Office of Insurance Regulation regulating the tille insurance
companies creates uncerlainly and ambiguity for consumers, agents, and insurers.

No standard dala collection methodology for rate determination has been implemented or
enforced.

Title insurance agents are inextricably linked to the delivery and execution of the title insurance
product, and some closings are more complicated than others.

Laws relating to title insurance need to be unified in a single chapter in statute to ensure uniform
and unambiguous regulation.

Florida Title Insurance by the Numbers as of November 2009:

Licensed Title Agents: 6.918
Licensed Title Agencies: 2,573
Title Insurers: Six title insurance companies write approximately 80

percent of title insurance policies in Florida.
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RECOMMENDATIONS
PREMIUM RATING STRUCTURE

One of the mosl controversial aspects of title insurance regulation revolves around the
development and implementation of actuarially sound title insurance premiums. A careful
balance must be struck between seeking the optimal cost savings for the censumer and the
solvency of the title insurer.

Most states require insurers o submit rates and rale increases to a state authority for review
and approval, or a "file and use" method. Only three states: Florida, New Mexico, and Texas
sel title insurance rates through a single promulgated rule used by all title insurers in the state.
However, rate setting has been difficult for Florida regulators due to industry challenges
concerning the state's authority to obtain certain information for use in rate setting. '

Currently, section 627.782, Florida Statutes, requires the Financial Services Commission to
adopt by rule the premium to be charged in Florida by title insurers for the respective types of
title insurance contracts and for policies issued through agents or agencies. Specifically, 30
percent of the premium is remitted to the title insurer and 70 percent is retained by the title
insurance agent. In adopting premium rates, the commission is required to give due
consideration to the litle insurers' loss experience and prospective loss experience under
closing protection letters and policy liabilities, as well as past expenses and prospective
expenses for administration and handling of risks, and liability for defalcation. Further,
consideration must be given to ensuring a reasonable margin for underwriting profit and
contingencies, including contingent liability, sufficient to allow title insurers, agents, and
agencies lo earn a rate of return on heir capital that will attract and retain adequate capital
investment in the title insurance business and maintain an efficient title insurance delivery
system. As with other forms of insurance in Florida, rates may not be excessive, inadequate, or
unfairly diseriminatory,

The Office of Insurance Regulation and its predecessor the Department of Insurance has
altempled over that past ten years lo review title insurance rates. However, the office has had
difficulty acquiring useful financial data from title agents or insurers during that same time
pericd. The office asserts thal it has attempled over the past several years to promulgate rules
pertaining lo the rate setting process and obtain data from the title insurers through a data call
process, but the proposals have been successfully challenged by the insurers. It also should be
noled that the Department of Financial Services lacks the rulemaking authority to oblain data
from the insurance agents even though it is the principal regulator of title insurance agents and
agencies.

' Office of Program Policy Analysis & Government Accountability Report No. D8-53: Florida’s Current Regulatery
Framework Creates Challenges for State’s title Insurance Regulation, p. 4.
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For the promulgated rate mechanism to work, the regulator must have sufficient data lo review
the current rate and make a determination about the adequacy of the rate. The current
regulator has had problems in the past in obtaining sufficient data in a timely manner. For the
promulgated rate mechanism to work correctly, dala collection requirements must be
strengthened and enforced.

Therefore, the Council recommends the following premiumn rate structure:

1. Maintain the current premium rate determination through a promulgated rule.

2. Maintain the current economic premium split 70/30 between title insurance agent and
insurer for three years following enactment of title insurance regulatory reform
legislation.

3. Standards for data collection must be established, and all data collectad from the
insurance agents must be evaluated by the regulator every three years to determine
whether adjustments to promulgated rate and premium splits are appropriate based on
the data analysis and actuarial soundness,

4. Adopt section 626.572, Florida Statutes, relating fo rebating, for the title insurance
industry.

REGULATORY STRUCTURE

The title insurance industry in Florida is currently governed by two regulators, The Department
of Financial Services regulates title agents and agencies and the Office of Insurance Regulation
regulates the insurers. This divided oversight creates challenges for both the title insurance
industry and the regulating bodies. Some of the challenges that have been discussed during
the title insurance Council involve lack of rulemaking authority for one or both of the regulators,
inability to efficiently approve new forms, and insufficient authority to enforce a meaningful data
call for purposes of rale making. In addition, the complex and intertwined relationship between
the agent and the insurer coupled with the split regulatory responsibilities makes it even mare
difficult to adequately oversee the industry,

Therefore, the Council recommends the following regulatory structure:

1. Consolidate all laws relating to title insurance in Florida into a single stand-alone chapter
within the Florida Statutes.

2. Consolidate title insurance regulation under the auspices of a single tille insurance
regulator with appropriate rule making authority governing title agents, agencies, and
INSUrers.

3. Require automatic suspensions for licensees convicted of a felony related to the
insurance industry or mortgage fraud. Provide that whenever a licensee Is charged with
a felony related to the insurance industry or mortgage fraud, licensee's regulator is
permitted to file with the Department of Administrative Hearings (DOAH) and to serve on
the licensee and on all title insurers from whom the licensee has received an
appointment, an order to show cause why the licensee's license should not be
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suspended or why a receiver should not be appointed to operate the licensee's
business, or both. The hearing before DOAH on said order to show cause shall be
within ten days from the date the licensee is served with the order to show cause, If the
decision by DOAH s adverse to the licensee, then the regulator may either suspend the
licensee's license or appoint a receiver (o operate the licensee's business until such time
as the regulator has completed its investigation of the felony for which licensee was
charged.

4. Require title insurance agencies to assign an Agent-in-Charge for each physical office
location to assume responsibility for agent actions.

5. Specify timeframes in which new forms must be approved or rejected by the regulating
bady,

6. Establish appropriate levels of bonding and insurance requirerments for tille insurance
agents.

CONTINUING EDUCATION

Almost all licensed professionals in Florida are required to complete continuing education
courses to maintain currency with changing industry practices. During the Council’s
deliberations, agents often lamenled the fact that they are required to take conlinuing education
courses relating to all insurance products sold in the state, including life, health, property and
casualty, and automobile insurance. However, litle insurance is a monoline insurance product.
Title insurance agents do not sell other insurance products and should not be required to
maintain knowledge of those products as part of the continuing education requirement. There
was consensus that title insurance industry specific continuing education would be beneficial.

Therefore the Council recommends the following continuing education requirements:

1. Require that continuing education requirements for all licensed title insurance agents in
Florida be tailored specifically for title insurance.

2. Permit the regulating body to competitively outsource its continuing education review
and approval functions.

REAL ESTATE CLOSING

Real eslale closings require the purchaser to sign an array of forms and documents that in most
cases are confusing and overwhelming. This, coupled with the fact that the buyer is often
making the largest financial transaction of his or her life, can be very strassful, Title insurance
agents play a critical role in ensuring a smooth transaction during this closing process. The
agent is often delegated the responsibility of establishing an escrow account to collect funds
over the course of the real estate transaction and to disburse the funds to the various involved
parties at the appropriate time. It is extremely important for the title agent to remit payments in
a timely and precise manner ensuring the smoothest and most dependable transaction possible.
It also is important lo note that the closing fees are by law separate from fees paid for title agent
services,
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During Council deliberations, title insurers often expressed concern that some agents do not
remit premium payments in a timely manner, and that the regulatory boady does nol have the
appropriate enforcement mechanisms to require the timely remittance of payments. Queslions
also were raised regarding who should be allowed to establish escrow accounts and remit funds
lo preclude the misuse of those funds,

Therefore, the Council recommends the following:

1. Require the identification of the title insurer and title agent on the HUD-1 form.

2. Provide regulatory oversight of the funds held in escrow accounts in connection with the
business of title insurance. For those persons holding escrow funds for a real estate
transaction in which title insurance is to be issued, require the escrow agent to hald a
title insurance agent license, a Florida Bar license, or realtor-broker license. Require
attorneys engaged in litle insurance to maintain in a separate escrow account for the
funds to be held in escrow in which litle insurance will be issued.

3. For residential real estate transactions, require signatures of the buyer/borrower, clasing
agent and seller, if any, on the closing statement upon which the closing was
consummated.

4. Set statutory time limits for:

a. Delivery and issuance of the tifle insurance policy not later than 30 days after
limited requirements of the regulatory approved title commitment have been meat,

b. Recordation of documents required to be signed at closing.

c. Payment of premiums to the insurer based on the closing date and accompanied
by a completed standardized worksheet supporting the calculation of the
premium charged.

d. Disbursement of funds, other than premium unless otherwise addressed in an
escrow agreement, with an exception for longer term escrows subject to a written
ascrow agreeameant,

5. Autherize regulatory enforcement of violations for not meeting the statutory timeframes.

6. Subject lo other applicable law, title insurance agents shall be prohibited from charging
more than the actual cost of third party services that the closing agent is charged.

DATA COLLECTION

The structure of the title insurance market tends to limit the consumers’ ability to exert pressure
on fitle agents and insurers to compete on price. Therefore, regulatory efforts to ensure
reasonable premiums and maximum consumer protection are critical. Collection and analysis of
key data from agents and insurers provide the regulatory agency the necessary information (o
determine the best price for both the consumer and to ensure the viability and solvency of the
title insurance company.

Currently, state regulators have had difficulty collecting sufficient data needed to adequately
determine an appropriate pricing structure for the title insurance premium. In 1999, the
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Legislature froze title insurance rates at the 1992 level for three years. While the rates should
have changes over time, they have not. The rates in 2009 remain the same as the 1992 levels.
This is due to administrative challenges title insurance agents and companies have made in
response o the past data calls. Since 1992, the state has lacked the financial and statistical
data needed to delermine whether the 1992 rates are representative of the cosls o provide the
same level of title insurance in 2009, Data collection must be timely, accurate, and complete.
Rates determined by the data musl be adequale, not excessive, or unfair,

During Council deliberations, data collection was often a central point of discussion, Members
generally agreed that for a data call lo be useful, it is important to establish a commonly agreed
upon and meaningful set of financial and statistical data, and to establish a predetermined
timeframe for submissions.

Therefore, the Council recommends the following data collection method:

1. Eslablish data collection methodologies and timelines for collecting data.

a. Reaquire all insurers and licensed litle insurance agencies lo report specific
information on an annual basis,

b. Data collected should be designed to be reasonably tracked by modified
closing software.

c. Authorize regulatory enforcement and penalties for non-compliance of data
call.

d. Require the regulator to adopt reasonable criteria to select a data call
raviewer, including relevant qualifications related to the title insurance industry
and establish timelines for conducting the evaluation.

INSOLVENCY

Despite strong statutory guidelines to guard against title insurance company insolvency, these
companies sometimes face financial challenges and require rehabilitation and/or liquidation of
their assets. Since title insurance has a long tall of coverage, a question arises that if a
company becomes insolvent and is placed in receivership, what recourse does a policyholder
have if a pravious owner places a claim or lien against the property and was unknown at the
time the title insurance policy was issued? Currently, if a title company goes into receivership,
the title insurance industry informally decides how to handle future claims for that company in
the best interest of ensuring consumer prolection and confidence in the industry.

During Council deliberations, the members agreed that a statutory mechanism was needed to
deal with companies that becomea insolvent and went into receivership.

Therefore, the Councll recommends:

1. Provide for a Guarantee Fund to ensure consumer prolection in case a title insurance
campany becomes insolvent.
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2. Provide a statulory assessment mechanism for agents to collect assessments which will
go toward paying future claims of a company thal may become insolvent, and such
assessment may or may nol be a faclor in the promulgated rate,
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Appendix A

House Bill 937 — An act relating to Title Insurance (Chapter 2008-198,
Laws of Florida)



FLORIDA H OU S E O F R EPREZSENTATI V E S

ENROLLED
CS/HB 937, Engrossed 1 2008 Lagislature

1 A bill to be entitled

2 An act relating to title insurance; creating the Florida

3 2008 Title Insurance Study Advisory Council; providing for
4 membership; providing for administrative support for the

5 council; providing responsibilities of the council;

6 authorizing the council to invite independent actuariea to
7 provide certain information; requiring the Office of

B Program Policy Analysis and Government Accountability to

9 conduct a review and report to the council; requiring that
10 the report be submitted to the council by a certain date;
11 providing council meeting regquirements; requiring the

12 council to file a report with the Governor and the

13 Legislature; providing for termination of the council;

14 providing appropriations and autharizing additicnal

15 pogitions; providing an effective date.

la

17 WHEREAS,; the Legislature finds that a stable and efficient
18 title insurance delivery system is necessary to promote the

19| economic well-being of the residents of Florida, and

20 WHEREAS, Florida consumers have a right to effective and
21| affordable title insurance, and

22 WHEREAS, title insurance 1is essential to ensure homeowners
23| and landowners of the safety of real estate transfers in

24| Florida, and

25 WHEREAS, investors and lienholders require the security

26| accorded their business interests by a financially stable and
27| regulated title insurance industry, and
28 WHEREAS, a viable title insurance delivery system requires

Page 10f 6
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FLORIDA H O U 8 E o F REPRESENTATIVES

ENROLLED

CS/MB 937, Engrossed 1 2008 Legislature
29| efficient and comprehensive state oversight to regulate insurer
30| and agent solvency, education, licensing, and diseipline and
31| the establishment of nondiscriminatory title insurance rates
32 and forms, and
33 WHEREAS, it is the express intent of the Legislature
34| to conduct a comprehensive review of the title insurance
35| industry, the current regulatory scheme, and the rules affecting
36| the conduct of the industry, NOW, THEREFORE,
3
38| Be It Enacted by the Legislature of the State of Florida:
39
40 Secticn 1. (1) Thie act may be cited ag the "Florida 2008

41| Title Insurance Study Advisory Council Act."

42 (2) The purpose of this act is to create an advisory

43| council to undertake a comprehensive examination of the title

44| insurance delivery system of this state with the ultimate goal

45| of making recommendations for legislation to promote a sound and

46| stable system to promote the safety of real property tranafers
47 in this state.
48 (3) The Florida 2008 Title Insurance Study Advisory

49| Council is created. The council shall consgist of the follewing
50| 21 members:

51 {a] The Governor or the Governor's designee, who shall

52| serve as chair of the counecil.
53 {(b) The Chief Financial Officer or the Chief Financial

54| Officer's designee, who shall serve as vice chair of the

55| ecouncil.

56 (c) One member of the Senate appointed by the President of
Page 2 of 6
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FLORIDA H O U s E Q F REPRETSEWNTATIVES

ENROLLED
CS/HB 937, Engrossed 1 2008 Legislature

57 the Senate.

58 (d) One member of the House of Representatives appointed

59| by the Speaker of the House of Representatives.

60 {e) The Insurance Consumer Advocate appointed pursuant to
6l| =. 627.0613, Florida Statutes.
62 (£) The Commissioner of Insurance Regulation or the

63| commissioner's designee.

64 (g) The Commissioner of the Office of Financial Regulation

65| or the commissioner's designee.

66 (h) Three representatives of title insurers doing business

67| in the state from three different title insurers, appointed by

68| the President of the Senate. No more than one representative may

62| be named from each affiliated group of corporations as defined

70/ in 8. 624.509(5) (a)2., Florida Statutes. Such appointments may

71| not overlap with those insurer appointments made under paragraph
72| (4).
73 (i) Four representatives of title insurers doing business

74| in the state from four different title insurers, appointed by

75 the Speaker of the House of Representatives. No more than one

76| representative may be named from each affiliated group of
77| corporations as defined in s. 624.509(5) (a)2., Fleorida Statutes.

78 Such appointments may not overlap with those insurer

79| appointments made under paragraph (h).

80 {j)  Two independent licensed title insurance agents

81| appointed by the President of the Seanate from a list of three

B2| agents submitted by the Florida Land Title Associatien.

B3 (k) One independent licensed title insurance agent

B4| appointed by the Speaker of the House of Representativea from a
Page 3 of 6
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FLCRIDA H O U S E O F REPREZSENTATI VE S

ENROLLED
CS/HB 937, Engrossed 1 2008 Legislature

B5| list of three agents submitted by the Florida Land Title

86| A=szociation.

87 (1) Two members of the Real Property, Prabate and Trust

88| Law Section of The Florida Bar who are practicing real estate

89| attorneys not employed by a title insurer. The designation of

90| such members shall be made by the Real Property, Probate and

91| Trust Law Section of The Florida Bar.

23 (m} One member of the banking industry from a bank

93| performing home and commercial mortgage lending, appointed by

94| the Commissioner of Financial Regulation.

95 (n) One member of the real estate industry, either an

96| independent realtor or cne representing a company handling home

97| and commercial real estate transactions, including closings,

98| appointed by the Chief Financial Officer.

99 (4) The council shall be administratively supported by the

100( staff of the Executive Office of the Governor. The Department of

101| Financial Services, the Office of Insurance Regulation, and

102( other agencies of the state, as well as staff of the applicable

103 legislative committees, shall supply any information,

104| assistance, and facilities that are deemed necessary by the

105| eouncil te earry out its duties.

106 {5) The council shall undertake a comprehensive

107| examination of the title insurance delivery system in this state

108| and shall include in its study consideration of:

109 (a) The historical development of the title insurance

110| industry in this state and its uniqueness among other lines of

111 insurance.

112 (b) The current regqulatory structure under which oversight
Page 4 of 6
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FLORI DA H OU 8 E a F REPRESENTATIVES

ENROLLED
CS/HB 937, Engrossed 1 2008 Legislature

113| responsibility is shared among different state agencies.

114 () The adeguacy of funds and agency personnel to exercise

115| regulatory oversight.

116 (d) The adeguacy of current mechaniems and expertise to

117 gather meaningful data to preperly evaluate and adopt title

118| dinsurance rates.

115 (e) Such other topics as the chair, in consultation with

120| the council, deems necessary to conduct a thorough examinaticn

121 of the title insurance industry.

122 (6) The council, at the direction of the chair, may invite

123| independent actuaries who have expertise in title insurance to

124| provide infeormation and appear before the council to aid in

125/ performing its duties. In order to assist the council, the

126| Office of Program Policy Analysis and Government Accountability

127| shall conduct an independent review of the historical

128| development of the title insurance industry in this state and

129| the current fragmented regulatory framework and shall report its

130| findings te the ceuncil. Such report shall be submitted toc the

131| council by September 30, 2008.

132 (7)  The council shall hold its initial meeting no later

133 than August 1, 2008, in Tallahassee. Staff for the council chair

134| shall schedule and organize the initial meeting. Subsequent

135| meetings of the council must be held in Tallahassee according toc

136| a schedule developed by the chair.

137 (8) The council shall submit a final report, setting forth

138| findings and specific legislative recommendations, to the
139 Governor, the President of the Senate, and the Speaker of the

140| House of Representatives on or before December 31, 2009. The
Page 5 of 6

CODING: Words stricken are deletions; words underined are additions.

hb0937-03-er



FLORIDA H O U S E QO F R EPREZSEWNTATI V E 8

ENROLLED
CS/HB 937, Engrossed 1 2008 Legislature

141| council's final report shall be approved by at least two-thirds

142| of the council's membership and the chair must be in the

143| prevailing majority. The council shall terminate after

144| submitting its final report but not later than December 31,

145 2009,
146 Section 2. The sum of %242,003 in nonrecurring funds is

147| appropriated from the Insurance Requlatory Trust Fund in the

148| Department of Financial Services for transfer to the Executive

149| Office of the Governor for the 2008-2009 fiscal vear for the

150| purpcse cf implementing the Fleorida 2008 Title Insurance Study

151| Advisory Council.
152 Section 3. The sum of $242,003 is appropriated from the

153| Grants and Donations Trust Fund in the Executive Office of the

154 Governor for the 2008-2009 fiscal year, and two full-time

155| edquivalent positions are authorized for the duration of the

156| Florida 2008 Title Insurance Study Advisory Council.

157 Section 4. This act shall take effect upon becoming a law.
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Appendix B

Office of Program Policy Analysis & Government Accountability (OPPAGA)
Report No. 08-53: Florida's Current Regulatory Framework Creates

Challenges for State’s Title Insurance Regulation



oppaga

OFFICE OF PROGRAM PoOLICY ANALYSIS
& GOVERNMENT ACCOUNTABILITY

September 2008

Report No. 08-53

Florida’s Current Regulatory Framework Creates
Challenges for State’s Title Insurance Regulation

al a glance

Title insurance provides assurance to both property owners
and lenders that a buyer receives clear fitle to property. It
differs from mast types of insurance in that fitle insurers
seek to identify and eliminate risk prior to Issuing a palicy.

Florida’s regulation of fitle insurance is guided by state law,
administrative rules, and judicial decisions. Until January
2003, the Department of Insurance regulated Florida's title
insurance industry. As part of the 2002 Cabinet
reorganization, the Legislature gave the Department of
Financial Services responsibility to regulate title insurance
agents and agencies. The Legislature assigned the Office
of Insurance Regulation responsibility for regulating title
insurance companies, Divided oversight of the ftitle
insurance industry creates challenges related fo standards
for agent licensing and oversight, rate setting, and payment
of the fitle insurance premium tax.

Scope

Through Ch. 2008-198, Laws of Florda, the 2008
Legislature directed OPPAGA to assist the Florida
Title Insurance Study Advisory Council in its study
of the title insurance industry. As directed by this
law, OPPAGA reviewed the historical development
of the title insurance industry in Florida and the
state’s current regulatory framework for the
industry and answered three questions,

1. What s the history of title insurance in Florida?
2. How is title insurance regulated in Florida?

3. What are the consequences of the current
regulatory framewaork?

Background

Title insurance is intended to protect a property
owner or lender against loss in the event of
dispute or discrepancy over property ownership
rights.! Title insurance is a monoline product,
which means that insurers selling ttle insurance
cannot sell other types of insurance products.
Industry analysts suggest that the fact that title
insurers cannot sell other insurance products
makes the industry susceptible to more volatility
and dependence on regional and national
economic conditions. ¥ In Florida and across the
country, title insurance is highly concentrated.
Nationally, five insurers account for 92% of the
business.” Exhibit 1 shows the market share for
the largest title insurance companies that write
most of the business in Florida. The top three
companies writing policies in the state are
Attorneys’ Title Insurance Fund, First American
Title, and Chicago Title.

I Section 624608, K5 expands the definition of title insurance to
include insurance of owners and secured parties of the existence,
attachiment, perfection and prinrl.ly of security ntepsts n ‘wcmn.ﬂ
property under the Uniform Commerical Code, These matless {all
outside the scope of the current review

P AM. Besl. Special Report: Strong MHousing Marke! Drives Tite
fnEprance Gronvily in 2008 e Possible Skowdown Alead, P

Y Actions Needed te Inprove Oversight of the Title lrdusiry and
Better Froteo! Congumers, US, Government Accountability Oifies,
Aprl 2007

Office of Program Policy Analysis & Government Accountability

an office of the Florida Legislature
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Exhibit 1
The Title Insurance Industry Is Highly Concentrated
In Florida

atorneys | 15.55%
First Amarican — 17.90%

chicage [ 1211%

swwart [ '0-35%
Commonwaalth _ 8.93%
Fidelity National [ ©.55%
oidreputiic [N 750+
Lawyers _ 5.88%
Tieor - 5.04%

Source: Florida Office of Insurance Regulation 2007 Annual Repori,

As shown in Exhibit 2, title insurance makes up
only 284% of all insurance sold in the state.
MNevertheless, title insurance represents a 52.5 billion
industry in Florida.

Exhibit 2
Title Insurance Represents a Small Portion of
Florida's Insurance Industry

= Lifa, Annuity,
Accidant and Health
§48.99 Billion

u Tile
$2.47 Blllion

“ Fraternal
$221.0 Million

’d’

® Proparty and
2.84% Casualty
$35.4 Billion

i
0.25% J

Soiree: Florida Otfice of Insurance Begulation 2007 Annual Report.

Purpose of Title Insurance. Title insurance
protects owners and lenders against discrepancies
or defects in the ownership rights to real property.
Title means that one has the legal right to control
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and dispose of a piece of real property. Questions
concerning legal title to a property that arise
during a transaction may interfere with or prevent
the sale or transfer of property from one party to
another,

Title insurance takes two forms: an owner's (or
buyer's) policy and a loan (or lender’s) policy. An
owner's policy protects the buyer for as long as
s/he owns the property and guarantees a clear
title to the property up until the time of closing or
transfer of title. Since the buyer often borrows the
money for the purchase, lenders typically require
borrowers to purchase a title insurance loan palicy
to ensure a clear title. The lender’s policy
guarantees that the lender is in the first claim
position, which means the lender is paid first
before all other liens. These loan policies are
required for lenders to sell the loans on the
secondary mortgage market,

As part of issuing a title insurance policy and to
protect against title problems that may interfere
with or prevent a sale, title agents or insurers
conduct a search of public records, including
property, court, and other records to identify any
defects. For example, liens against the property
such as unpaid property taxes, encroachments,
covenants, or easements could affect title to a
property.* The title agent or insurer examines
existing court records and other documents to
determine whether any of these title defects pose
a threat of loss to the buyer or lender,” Based on
the title search and examination of any title
defects, title agents can clear property titles or
remedy any outstanding liens or other problems
prior to the sale or exclude them from coverage. If
the parties cannot resolve the problems or defects,
then the sale would not go forward. Once the
search and remediation actions are completed, the
title agent issues the insurance policy. "

! Encrpachment s the extension of a structure from the real estate to
which it belongs across o boundary line and onto nct]nluing
property. Covenants are formal agreements of contracts between
two parties iy which aie party gives the other certain promises aned
Anstifdiices. Easements are rights held by a person o enjoy or ik
limited use of another's risal praperty,

*In some states, tile agents can access indexed databases or “title
planis” when eonducting their title searches. Private firms own
and operate title plants. Their stall maintaine historical data on
properiy tilles and agents can pay to access the tite plant

I industry teems, the titde agent issoes 4 commitment that comamits
or binds the insurer to pmvlr!l.ng the coverage putlined in the

prolicy.
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Cost of title insurance. [ndividuals pay for title
insurance as a one-time fee paid at the time of the
sale—with the buyer and/or seller paying for the
owner’'s and/or loan policies as a condition of the
sale. The premium amount typically depends on
the property’s sale price (in the case of the
owner’'s policy) and the loan amount (in the case
of the lender’s policy).

The total cost to the consumer for title insurance
also depends on the extent that other costs are
included or not included along with the title
insurance premium. In Florida, the premium
price depends on the rate in administrative rule at
the time. Along with the premium, the consumer
often pays for the title search, as well as for
services such as recording the deed and escrow
disbursement. In Florida, these charges are
known as “closing services” and along with the
title search are not included in the premium for
title insurance.”

Regulatory experts agree that due to limited
knowledge of title insurance and limited market
competition, consumers generally do not make
informed choices about title insurance when
purchasing property.  Usnally someone else
involved in the transaction such as the real estate
agent or the lender recommends a title company,
local agency, or law firm. Consumers often pay
little attention to the cost of title insurance or
related charges,

Tile insurance differs from other forms of
insurance. Title insurance Is different from other
forms of insurance in several respects, including
scope of coverage, policy term, and level of
competition. Two key differences between title
insurance and property and casualty insurance are
related to the role of the agents and the role of risk.

For most types of insurance, the agent acts as a
salesperson and assists the purchaser with forms
and applications while the insurance company’s
underwriters make the determination and commit
the insurer to providing the policy. In contrast,
title insurers authorize title agents, based on their
review, to make the final decision to provide
coverage. Therefore, the insurer has extended its

? Florida is considered a non-inclusive rate stale because the cosls of
related title services such as tile search and closing services are nol
included in the premium. Mowever, even all-inclusive states differ
in what they charge in a premium.
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authority to the agent and as a result, title agents
are often compared to insurance underwriters.

Title insurance differs from other types of
insurance with regard to the amount of risk that
the insurer undertakes upon execution of the
policy. For example, property and casualty
insurers determine the probability of future loss
based on the characteristics of the insured party.
In contrast, title underwriters focus on reducing
the possibility of loss by discovering as much
information as possible about the past ownership
of a property.® As a result, the title policy does
not cover discrepancies or defects in the
ownership of the property that occur after the
policy’s effective date.

Because title problems can be uncovered and
addressed during a thorough title search, title
insurance has a much lower average loss ratio in
terms of policy claims when compared to
property and casualty insurance.” Exhibit 3
shows that nationally, losses for the title insurance
industry make up only 5% of total premium
costs. "  Therefore, the primary costs of title
insurance are for the search and other business
expenses but not for losses associated with policy
claims,

In considering the apparent low losses assoclated
with title insurance, industry experts also point
out that title insurance has much higher
administrative and/or operating costs when
compared to property and casualty insurance.
The high operating costs result from two factors:
title plant maintenance and technical expertise of
title agents. First, the complexity of local tax,
probate, and other records led to the development
of privately held indexed databases called title
plants, which must be continually updated. Firms
incur the costs to keep the title plant up to date
regardless of current business or economic
conditions,  Second, because ttle insurance
involves an evaluation of an Individual parcel by
someone familiar with varving local laws,

" AM. Best  Special Report: Strong Housitgy Macket Doves Title
Inrurance Growth in J005, but Possible Slovwedown Abead, .o,

* Actions Needed to Improve Oversight of the Title Industry and
fetter Protect Conseaters, U5, Governmient Accountability Otfiee,
April 2007

" Indusiry experts note, hiswever, that Hile insurance losses typieally
include only reported claims while property and casualty losses
typically inelude reported  and  unreparted  {incurred  Bul nol
reported) laims.
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customs, and records, title agents must have local
as well as title expertise necessary to make the
determinations to underwrite the policy.

Exhibit 3
Nationally, 5% of Title Premium Costs Cover the
Potential Loss to the Insurer

- Loas and
loaa
Swadjustment

0XpONELs
5%

The “other expenses” category includes salaries, rent, and equipiment
costs, among other things.

Source: U5 Government Accouniability Office,

States ragulate many aspects of the title
insurance industry. All states and the District of
Columbia regulate various aspects of title
insurance. States use assorted approaches to
regulate the companies that provide title insurance
policies (the insurers), the individuals that conduct
the title searches and examinations (the agents),
and certain business practices (e.g., incentives for
business referral). Among all the states, lowa
stands out as unique, because it banned the private
sale of title insurance in 1947 and offers its own
equivalent called a title guarantee policy.

The most controversial aspects of title insurance
regulation surround state regulation of title
insurance rates, the cost structure for title
insurance, and consumer protection. Rate
regulation creates controversy nationally because
state regulators note that title insurance prices are
higher than the underlying costs to provide the
insurance. To address this cost structure, states
mandate varying levels of consumer disclosure of
title insurance and related costs. Consumer
advocates and others have raised concerns relating
to the limited public information that is available to
assist consumers in making informed decisions
about title insurance purchases,
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States typically require insurers to submit rates and
rate increases to a state authority for review and
approval. Exhibit 4 shows that most states use a
prior approval method or a “file and use” method
for approving rates before policies are sold."
However, three states—Florida, New Mexico, and
Texas—set title insurance rates (see Exhibit 4). Rate
setting, has been difficult for Florida regulators due
to industry challenges concerning the state’s
authority to obtain certain information for use in
rate setting. In Texas, increasing property values
and loan amounts led consumers to argue that title
insurance rates were too high. As a result, Texas
regulators have reduced rates by 17% over the last
eight years. Opponents of state rate setting assert
that it reduces competition as it is pointless for
consumers to shop around for the lowest title
insurance rate because there is one statewide rate
for all insurers,

Exhibit 4
Florida Is One of Three States That Sets Title
Insurance Rates

50 States and Numbar of

Fillng Mathod Digtrict of Columbia States
AR, CT, DG, 1D, 1A, LA, MD, NE, NJ, NY,

Print Approval WD, OH, OR, A, 50 50, WY 17
AL, AZ, CA, COQ, IL, K8, KY, MA, ME MI,

Flla and Usa MM, MT, NV, NC, BRI, TH, UT, WA 18

Use and File MO, NH, VT, W 4

State Promulgalos

Rais FL. N, T 3

Exampi or Na

Provision AR, DE, GA, HI, IL, M5, DK, VA, WY ]

Souirce Mational Association of Insurance Commissioners.

States also regulate the costs of title insurance by
specifying the services for which agents can charge
fees as part of the transaction. Some states also
require that all costs be disclosed in a list of each
specific charge (e.g. charges for title search,
recording the deed, and loan closing). Some states
also have recently begun to provide consumer
information on websites to educate and encourage
consumers to shop around for title insurance to
obtain the best price. For example, the Colorado
Division of Insurance maintains a website with a
comparison tool that allows consumers to compare

" Under a file-and-use systein, insurers submit rate changes to the
atite n.-guhli.nﬁ agency but they do not have to wail for npp‘ruv.ll fia
put the new tes into effect. [f state insurance mﬁnlalnm do ol
approve of the rate th.I'II.IEEI, they can then force cnmpnuim T3]
repial Hie changes and return to the original rales.
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prices among insurers by county for a given
residential property price range.

The federal governmeant also plays a role in title
insurance regulation. While states are primarily
responsible for regulating title insurance, federal
law applies to title insurance under the 1974 Real
Estate Settlement Procedures Act (RESPA). The
act sets out the procedures and requirements to be
used when performing a real estate closing.
Failure to follow these guidelines may result in
action by the US. Department of Housing and
Urban Development.  Section 8 of RESPA
generally prohibits the giving or accepting of
illegal payments and referral fees among persons
involved in the real estate settlement process, and
it regulates the activities of certain affiliated
business entities that can be involved in a real
estate transaction,

(Questions and Answers—
What is the history of title insurance in Florida?

Title assurance systems in America were derived
from the English conveyance system, which relied
on attorneys, known as conveyancers, to search
private documents, since there were no public
documents to determine the condition of a title.
Over time, the American system developed four
additional mechanisms for guaranteeing litle to real
estate—title abstracts, which provide a permanent
record of a title search; title certificates, which
combine the title search and the opinion of the title;
tile insurance, which affords protection against
errors in the conveyance process; and land
registration  systems, which rely on judicial
proceedings to convey title assurance, Collectively,
these mechanisms rely on researching the
chronological ownership of property to identify
recorded events that have contributed to a title's
present condition. This ownership history is then
evaluated in light of legal decisions and the
requirements demanded by the real estate
investment community. *

After World War [, title insurance became a national
standard for the real estate industry, Institutional
lenders required borrowers to use title insurance

" Rosenberg, Moses K. "Historlcal Perspective of the Development of
Rate Regulation of Title Insutance,” Fhe Jourmad of Risk and
Inpurance, Vol 44, No. L (June, 1977), pp.193-209,
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services to guarantee clear title to property as a
condition of purchasing mortgage loans.

Florida's title Iinsurance Industry developed
through several historical regulatory benchmarks.
The title insurance industry’s development in
Florida is Hed to statutory and administrative law
as well as key judicial decisions (see Exhibit 5).
Prior to 1954, only attorneys could process title
transfers and issue opinions on the status of
property titles. Insurers then issued policies based
on these opinions. However, in 1954, the Florida
Supreme Court ruled in the Cooperman case that
corporations could issue title policies and supervise
property transfers, holding that these activities did
not constitute the practice of law and thus could
not be limited to attorneys, " "*

The Legislature recognized and defined title
insurance in 1959, In 1965, the Legislature gave
the insurance commissioner authority to
promulgate rates for ttle insurance premiums,
This established the foundation for the state’s
current regulation of ttle insurance, as much of
the statutory history of title insurance relates to
regulation of rates and establishing the
qualifications and procedures for licensing and
monitoring agents and insurers.

In 1992, the Legislature mandated the licensing of
title agents and agencies unless the agents are
direct employees of a registered title insurance
company. The Legislature also allowed the
Department of Insurance to establish limits on
charges made by agents for title services.

In 2000, the Florida Supreme Court ruled in the
Butler case that agents could rebate a portion of
their income to their customers., The court held as
unconstitutional any limits on the bargaining
power of the consuming publicc. The court
allowed title agents to rebate a portion of their
payment, known as a “Butler Rebate,” to
customers paying for title insurance but not to any
other individuals involved in the transaction.

" Coopwermtan v West Coast Tithe Co, 75 5o, 2d B18 (Fla, 1954),

Y The MePhee cone Turther defined what activities title Insurance
compandes were allowed to undertake, The Floeida Bar v, McP’hee,
195 So, 2d 532 (Fla, 1967).

" Chicago Tite Ing, Co. v. Builer, 770 So. 2d 1210 (Fla, 2000)
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Exhibit 5

Report No. 08-53

Several Key Milestones Have Affected the Regulation of Florida’s Title Insurance Industry

Action

The state has regulated insurance since 1872, By 1925, the sfate raquires minimum qualifications for licensure to sell certain
Befora 1965  types of insurance. In 1954, the Florida Supreme Coun authorizes corporations to sell tile insurance. |n 1959, tila Insurance Is

detined in Ch. 59-208, Laws of Forida,

1985 Through Ch, 65-359, Laws of Florids, the Legislature gives the insurance commissioner the power and rasponsibllity to
promulgate title insurance rates, confracts, and related services.

1989 Through Ch. 69-106, £aws of Forida, the Department of Insurance is created under the state’s slected Insurance
Commissioner/Treasurer.
The Legislature defines risk pramium as the premium on which a tax is paid in Ch. 82-243, Laws of Aorda. Tha law also requiras

1982 the department to review the risk premium far title insurance at least once avery three years, and If warranted, revise tha risk
pramium.

1980 Ch. 89-305, Laws of Horiela, requires the department to promulgate the amount or percentage of the sk premium retained by the

title insurer for policies sold by agents,

Thraugh Gh. 82-318, Laws of o, the Lagislature restricts the sale of title insurance fo a licensed lille insurance agent
employad by a licensed title agency or employed by a title insurer or an emplayee of the itle insurance agency, The law
establishes qualifications for title agent examination. The law authorizes the departmant to set limits on charges made In addition

1802 10 tha risk pramium based on expenses for services rendared and other relevant factors, The statutes mandated that the Insurer
for policles sold by agents must retain not less than 30% of the risk premium. The law authorizes the departmaent 1o require
licenseas to submit statistical information annually, Including loss and expense data, in order to analyze tha risk premium and
related services rate, relention ratas, and the candition of the title insurance industry

Chapter 99-286, Laws of Frorigfa, prohibits payment or rétaining of the pramiurm for the provision of primary title services by any
1999 parson who does not actually parform sarvices. Tha law also provides that the departmant cannol ask licensees for data related
to fitle servicas, such as title search and examination, closing and recording sarvices

The Florida Suprama Court issues an opinian In the

. reterred fo In the Indusiry as “the Buller

Chicago Title ng. Co. v, Butier
2000 Rebate,” that finds that It Is uncenstitutional for title Insurers to prohibit agents to offer rebales to persans purchasing titla
Insurance, halding that this practice unconstitutionally limited the bargaining power of the consuming public,

As part of cabinet reform, Ch, 02-404, Laws of Flonida, creates the Department of Financial Services to replace the Dapartmants ol
2003 Banking and Finance and Insurance (ellective January 2003). The law divides the regulation of the fitls insuranca industry between
the new Office of Insurance Regulation under the Anancial Services Commission and the Department of Financial Services,

Pursuant ta Ch, 07-44, [aws of Fodda, the departmant can no longer establish limits on charges lor clozing services or the title
2007 search made in addition to the premium. Charges for the title search and other costs of closing must be shawn separately an the

HUD 1 closing statemant,

Source: OPPAGA analysis.

The most recent significant change concerning title
insurance regulation occurred in 2002 when voters
passed a conslitutional amendment to create the
position of Chief Financial Officer. As part of the
cabinet reform iniative the Legislature eliminated
the Departments of Insurance and Banking and
Finance and created the Department of Financial
Services and the Financial Services Commission.
The Department of Financial Services operates
under the Chief Financial Officer, The Insurance
Commissioner and the Office of Insurance
Regulation are administratively housed in the
department and operate under the Financial

Services Commission but not directly under the
authority of the Chief Financial Officer, '

How Is title Insurance regulated in Florida?

In Florida, two state entities govern various
aspects of the title insurance industry—the
Department of Financial Services and the Office of
Insurance Regulation. The department and the
office have ongoing regulatory responsibilities
involving title insurance agents and agencies and
title insurers. In addition, the Supreme Court

" The Financlal Services Commisslon, comprised of the Governor and
Cabinet, appoints the commibsloner of the Office of Insurance
Regulation and the commissioner of the Office of Financlal Regulation,
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prescribes and enforces standards for all attorneys
including those that issue litle policies.

The Department of Financial Services licenses
title agents and agencios and enforces licensing
provisions. Licensing is intended to ensure that
title agents have the technical expertise needed to
perform  their duties, Prior to the 2002
reorganization that created the Department of
Financial Services, the Department of Insurance had
these licensing and enforcement responsibilities.
However, department officials indicated that the
oversight of title agents and agencies was carried
out along with oversight and regulation of ftitle
insurers.

The department has the authority to license and
regulate title agents and agencies that operate in
the state.  While individuals offering title
insurance (except for attorneys) must have a title
agent license, they work through title agencies
that must also be licensed. The department
licenses each title agency separately and each
agency must have at least one licensed agent who
can make policy determinations.

In order to be licensed, individual title agents must
(1) be at least 18 years old; (2) meet minimum
education or experience requirements; (3) pass an
examination; (4) be deemed trustworthy and
competent; and (5) pay the $10 licensing and $58.25
fingerprint fee. Agencies must file a detailed
application using forms provided by the
department and must meet certain financial
requirements, Further, each agency must pay an
annual administrative surcharge of $200.

In addition to a state license, title agents and
agencies must have authority from a title insurer
to offer the insurer's policies. Title insurers
authorize agents and agencies through an
appointment. Appointments are signed contracts
that authorize the agent or agency to conduct title
insurance transactions on behalf of the insurer.
Insurers have certain responsibilities for their
appointed agents and agencies. The insurer must
file and maintain copies of credit and character
reports from an independent reporting service for
each appointee. Insurers thal appoint agencies
must also file an application that certifies that the
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agency has obtained both a fidelity bond and
“errors and omissions” insurance,

As shown in Exhibit 6, the department currently
regulates over 10,000 licensed title agents and
agencies.

Exhibit 6
DFS Regulates over 10,000 Licensed Title Agents
and Agencies

Licensees with

Licensees Appointments
Agents 7243 4,247
_Agencies 3576 2,878
Total 10,818 7,125

Source: Departmient of Financial Services as of June 30, 2008,

The department may investigate title agents and
agencies and may impose a variety of sanctions if it
determines that they have violated state law or
department rules. Most often, investigations result
from complaints filed with the department. These
complaints typically involve failure to pay fees,
escrow disputes, rebating violations, unlicensed
activity, and fraudulent or deceptive practices. The
department also opens investigations for agents
and agencies that fail to pay the required annual
administrative surcharge.

Staff of the department’s Bureau of Investigation
conducts investigations. If the investigations
determine that grounds exist, the department can
fine, suspend or revoke an agent or agency
license, " In Fiscal Year 2007-08, the department
reported investigating 320 ttle insurance
complaints and spent $781,719 on title insurance
investigations and enforcement activities. Of
these investigations, 63 resulted in license
suspension, 20 resulted in license revocation, and
38 resulted in probation, fines, and/or cease and
desist orders (see Exhibit 7). Of the remaining
cases, 75 are pending further legal action, while
the rest were dismissed or otherwise closed. *

Y Errors and omissions lnsuranee is business or professional lability
insurance that eovers a company or individual in the event that
spineoie halds them responsible for a service provided or for
services that were nol provided aceording to the contract.

" Chapter 626, Part V, F 5

" The 320 Hile cases tepresent aboul 10% of all tew insurance cises
opened, with 3467 new cases opeied during Flseal Year 2007-08,
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Exhibit 7

The Department of Financial Services Took 121
Disciplinary Actions Against Title Insurance Agents in
Fiscal Year 2007-08

Disciplinary Action

Number of Subjects

Revoked 20
Suspended 63
Prabation and Fine [l
Cease and Desist Order and Fine' 16
Fine Only 18
_Tatal 12

! Fines amounted to $34,800,
Sonrce: Depnrhm'nt of Financial Services,

The Office of Insurance Regulation licenzes title
insurers and enforces licensing provisiona. Title
insurers provide the financial guarantee behind
title policies and as a result, the state seeks to
ensure that the companies can meet their legal
obligations. The Office of Insurance Regulation
has three general responsibilities for such insurers:
licensing insurers and ensuring company solvency;
taking enforcement actions when it detects
violations of regulatory requirements; and setting
rates for title insurance premiums,

The office issues certificates of authority to insurance
companies conducting insurance transactons in
Florida. The Uniform Certificate of Authority
Application requires the filing of the articles of
incorporation, bylaws, plan of operation,
biographical information, and back-ground checks
on all company officers. Insurers must also file
financial data to confirm compliance with statutory
requirements and solvency.,  Applicants for a
certificate of authority must pay an application fee
of $1,500 and an annual fee of $1,000 thereafter.

In addition to licensing fees, title insurers must
pay an annual administrative surcharge of 5200
for each agency appointed to represent their
company and for each retail office they operate.
Surcharge revenues are deposited into the
Insurance Regulatory Trust Fund and may be
used to defray the cost of regulatory activities
such as audits, statistical gathering, and rate
setting. Exhibit 8 shows how surcharge revenues
have increased over time.
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Exhibit 8
Title Insurance Surcharge Revenues Have Grown
with the Expansion of the Title Insurance Industry

2007-2008 [ e m6a.80 |
2000-2007 600
2005.2006 mm
20042005 48,600
2003-2004 m
20022003 | SHLEN

20012002 0 ETATE0E

z000-2001 | §HE 00"

10o8-z000 [ EAERGIAY

10881999 | §404 00

Source; Department of Financlal Services.

[nsurers must also pay a premium tax to the
Department of Revenue on the gross amount of
premiums sold in the state. State law requires
insurers to remit a 1.75% premium tax on the
amount of the premium. While insurers submit
the taxes to the Department of Revenue, the Office
of Insurance Regulation can audit the companies to
ensure that they pay the appropriate taxes.

The office also conducts investigations and takes
enforcement actions when it detects apparent
violations of statutory requirements, Most
investigations are initiated by consumer complaints;
however, some result from the office’s efforts to
determine whether insurers are complying with
state law concerning business practices and the
insurance code. The office’s approach focuses on
the company that employs agents, rather than
individual agents. In other words, the office holds
the company ultimately responsible for the actions
of its employees and agents.

Since 2003, the office has opened 11 investigations
involving eight title insurers. ™ These investigations
focused on insurer activities involving reinsurance,
commissions, contracts, rebating and affiliated

*Title investigations represent only a portion of all investigations
carrled out by the office.  Officlals reporied that the office
conducted 1,137 investigations in 2007 across all the different types
of Insurance regulated, The office does not track investigation costs
related to tile Insuranee and has no stafl dedicated speeitically o
such investigatians,
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business arrangements and included allegations of
illegal inducements, inappropriate rebates, and
fraud.

The office may impose administrative sanctions
when its investigations determine that violations of
the insurance code or commission rules have
occurred. These sanctions include fines, suspension,
and revocation of a certificate of authority, *# 1f a
violation occurs for which criminal prosecution is
provided, officials refer the matter to the appro-
priate state attorney. Following an investigation
conducted by the Department of Financial Services,
the office, the department, and the U.5. Department
of Housing and Urban Development have settled
one of the 11 cases opened since 2003, This case
resulted in a Florida insurer closing 84 business
partnerships and paying a $5 million fine to the state
and the federal governrnent. The remaining cases
are still pending. *

Section 627.782(1), Florida Statutes, requires the
Financial Services Commission to adopt rates for
different types of title insurance once the Office of
Insurance Regulation establishes the appropriate
rates.  Minimum rates for owner’s and lender’s
residential title palicies, reissue rates, endorsements,
and other charges related to these premiums must
be set through rule promulgation pursuant to
Ch. 120, Florida Statutes.™ Regulators seek to set
title insurance premium rates that are representative
of the underlying risks and costs associated with the
policies issued. Exhibit 9 shows current rates for title
insurance based on the purchase price of a property;
these rates are expressed as cost per 51,000 of sales
price. For example, for a home price of $193,600, the
base price for an owner's title policy would be
$1,043.% Reissue rates for refinanced homes are
somewhat lower.

U Sectian 624.15(1), F.§

SThe office has never revoked an insurance company’s ceriificate al
authority,  Officials reported that the ramifieations of doing so
could be significant because, if the office revoked a cortificale of
authority, policyhalders may need 1o obtai coverage from another
insurer

B itce of fnsurance Regulibion 2007 Annal Report.

H A Review and Critsgoe of “‘An Analysss of Flonda’s Title Insuraace
Market” issped by the Florda Offfee of Insurance Regufation i fily
263, [obert B, Scherer, August 2006,

 For June 2008, the median hone price according to the Florida Office
of Economic and Demographic Research i Florida was $193,600,
The base rate excludes charges tor any lender required endosements
and charges for related tithe services such as tithe search.

* Discounted rates lor new owners’ policies lssued within three vears
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Exhibit 9
Title Insurance Rates Are Established Based on a
Property's Insurable Value

Title Insurance
Cost par Thousand

0 - $100,000 §5.75

$100,000- 51 rn_i!!_lun. add 5.00
51 million - 55 millian, add 2.50
55 milllon - $10 million, add 2.25
Over 510 million, add 2.00

Source: Office of Insurance Regulation.

To establish rates, the office requires agents and
insurers to  submit statistical information
regarding their business operations and current
and expected expenses for handling risks. Using
this information, the office seeks to determine a
reasonable underwriting profit margin  and
contingencies to allow insurers, agents, and
agencies to earn enough profit to attract insurers
to the state, A 1992 study reported that the target
profit margin for the industry was 12%.% The
state used this information to establish title
insurance rates,

However, since 1992, the Office of Insurance
Regulation and its predecessor Department of
Insurance has been unable to collect sufficient
information to revise title insurance rates. The
state has issued four requests to agents, insurers,
and attorneys to voluntarily submit statistical data
(i.e., data calls). These information requests have
met with varying degrees of success but have
been hampered by low response rates. The office
attributes the low response rate to the nature,
extent, and complexity of the requested business
operations information.

In 1999, the Legislature froze title insurance rates at
the 1992 level for three years. Rates have continued
at this level due to administrative challenges made
in response to the data calls, as the state lacks the
statistical data needed lo determine whether the
1992 rates are representative of the costs to provide
title insurance in 2008,

from the previous policy on the sale of the saine pmpwrﬁ. and when
refinancing 4 home If an owner's policy was previously ssued to the
CUrrenl owrner

# The Eeonourie Analysis of Cuereat Rates and Charges in the Flonda

Title lnsurence fndustne: Regulatory Research Corporation, April 2,
1992,
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There is a growing need o re-examine the 1992
rates given changes since that time. While rates
have remained constant, housing prices in
Florida, on which the title insurance costs are
based, increased 321% from 1580 to 2008; as a
result, title insurance premiums paid by
homeowners have increased substantially.® In
addition, advances in technology potentially have
reduced the underlying costs for conducting title
searches and establishing title policies. Further,
industry experts note that the current downturn
in the housing market has negatively affected the
title insurance industry in Florida and across the
country, Together these changes create a highly
volatile environment for title insurance and
highlight the need to ensure that consumers pay
fair and equitable rates for title insurance.

The Florida Supreme Court regulates attorneys
who process titles and offer title insurance. An
estimated 6,000 to 7,000 attorneys offer title
insurance services in Florida. State law exempts
attorneys  from  title  insurance  licensing
requirements, [nstead, all attorneys including those
whose services include title insurance are regulated
by the Supreme Court, which oversees their
admission to the bar as well as any disciplinary
actions, The Supreme Court authorizes the Florida
Board of Bar Examiners to apply criteria for bar
admission and The Florida Bar Association carries
out complaint investigations. The Supreme Court,
admits attorneys to the bar and, when necessary,
takes disciplinary action such as suspension or
revocation of an attorney’s license to practice law
based on the respective recommendations of the
Board of Bar Examiners or the bar association.

Title insurance companies appoint attorneys in the
same way they appoint independent agents and
agencies. The parties sign an agreement that
outlines the responsibilities and payment for
services, The bar association iniates an
investigation upon receipt of a consumer complaint
to determine if an attorney has violated the law or
breached the ethical rules of the bar. If so, the
association can take action against the attorney’s
license. Bar association officials reported that they
receive approximately 12 title related complaints
annually, most from insurers related to the failure to

ﬂ.ﬂm:rdinﬁ o the 2008 Howse Price Index, Otfice of Federal
Housing Enterprise Oversight, housing prices in Florlda increased
21 from 1980 To 2004,
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remit premiums, However, while the bar tracks
disciplinary action by type of complaint, it does not
record outcomes or costs related to Htle complaints.

What are the conseguences of the cumrent
reguiatory framework?

While the Department of Financial Services and
Office of Insurance Regulation work to coordinate
title insurance licensing and enforcement, the
current regulatory framework presents challenges.
Specifically, the current framework

* makes rate setting difficult;

* results in differences in licensing and oversight;
and

= creates uncertainty about the amount of
insurance premium tax due to the state.

Divided authority makea it difficult te gather
comprehansive information needed for rate
setting. The Office of Insurance Regulation has
been unable to collect from agents and insurers all
the information it considers critical to developing
fair and equitable title insurance rates. ” Only the
Department of Financial Services has authority
over licensed agents who, with the exception of
attorneys, issue most of the title insurance policies
in Florida,

In November 2005 and March 2007, the office
issued data calls that requested voluntary
submission of information from both agents and
insurers, The data calls asked for extensive
historical information on business operations and
claims experience. The office planned to use this
information to ensure that the prices charged to
consumers for title insurance are in line with the
underlying costs to provide the insurance.

However, only a small portion of agents and
insurers responded. ™ Title agents objected to the
data call because they do not typically colleet the
information requested by the office as part of their
normal business operations. The agents asserted
that they would need additional advance notice

® Differing opinions exist as to the office’s authority o request
information from agenls concerning business npn:rnllnnn and
expenses, However, the office considers Information on these cosis
essentlal o a complete understanding of Hile insurance costs and
rate setting.

W Analvsis of Florida Titke Insorance Rates for the Floridy Office of
g)u"ur-mﬂ' Hequlation. A5 Risk Consultants, Ine, Seplember 21,

7,
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and time to collect the requested data. Insurers
were more likely to respond, but the information
they provided was often incomplete, Insurers
expressed concern that if they required
independent agents and agencies to provide
certain information, they would risk losing the
services of these entities.

To assist the Office of Insurance Regulation in
gathering the information necessary to establish
rates the Department of Financial Services has
worked with the agents to develop a framework
for obtaining the information on agent costs and
expenses. Nevertheless, challenges by agents,
agencies, and insurers continue to delay the
office’s efforts to establish new rates through the
administrative rule process.

Due to the difficulty in obtaining data from agents
and insurers, the office supported legislation in
2008 to make Florida a "file and use"” rate state like
the majority of other states in the nation. A file
and use system would require insurers to submit
and justify rates and allow the office to review
and approve rates based on information provided
by the company. This change would eliminate
the state’s rate setting responsibilities. The office
indicates that a "file and use” method for rate
setting would require agents and insurers to
justify rates, increase competition, and could
result in lower rates because the new rates would
recognize business efficiencies realized in the title
industry since 1992 through automation and
technology, The office plans to support the file
and use proposal prior to the 2009 legislative
session.

Differences in licensing authority may inhibit
eversight and lead to Inconsistent enforcement.
The current regulatory structure for title insurance
creates varied licensing standards and differences
in enforcement, which can result in a lack of direct
state scrutiny for some title agents. In addition,
no single state-level entity has complete
information on the individuals who issue title
insurance policies in Florida, Recent national and
state-level concerns about the actions of some title
agents and insurers highlight the importance of
strong oversight to ensure consumer protection.
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Independent agents licensed by the Department
of Financial Services must comply with specific
licensing requirements, Agents directly employed
by insurers may also choose to obtain a license
while those who forgo a state license operate
under the rules and policies of the insurer, which
is regulated by the Office of Insurance Regulation.
A third group, attorneys that issue title policies are
subject to separate admission criteria to practice
law as established by the Supreme Court.

The Department of Financial Services, Office of
[nsurance Regulation, and the Florida Bar
Association each have different responsibilities
and regulatory focus. As a result, their ability to
monitor inappropriate business practices varies,

For example, the Department of Finanical Serivces
has statutory authority to oversee title agents and
agencies.  Consequently, the department can
revoke the license of individual agents found to
be engaged in fraudulent or dishonest practices.

Conversely, the Office of Insurance Regulation
focuses on the business operations of insurers,
with oversight of the aclivities and conduct of
individual agents being secondary. The office
relies on insurers to supervise and audit the
activities of the agents they employ to sell title
insurance, which may result in reduced state
oversight of individual agent activities. For
example, if a direct operations employee engages
in inappropriate business practices, the office
could take action against the insurer if the
company was aware of the employee activities or
willfully ignored the conduct.

Moreover, The Florida Bar Association does not
specifically oversee the business practices of
attorneys issuing title insurance.” [nstead, all
attorneys must abide by the same professional
code of conduct and ethical standards, regardless
of their speciality area. As such, the bar has no
specific mechanisms in place to monitor attorney
compliance with title-related laws and rules, and
would typically only become involved in a title
issue if a consumer filed a complaint. *

Y The Department of Financial Services reporied that Bar Association
representatives had participated (i state-level meelings on issues
Involving thtle nsurance,

" An attorney that engages In Inappropriate title insurance practices
could lose both higdher ability 10 conduct ttle insurance business
and also to practice law
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In recent years, the national title industry has
faced problems related to inappropriate or
otherwise anti-competitive business practices,
which has highlighted the need for strong and
cohesive oversight. These practices have involved
activities designed to induce business referrals,
actual illegal payments for business referrals, price
fixing, or the creation of shell companies to
channel money back to others in the real estate
business (e.g., real estate agents, developers, and
construction contractors),

Some of these inappropriate practices by title
agents and insurers resulted in a class action
lawsuit by Florida consumers. Specific allegations
include price fixing, payoffs, kickbacks, and other
unrelated charges to consumers. These and other
problems across the nation led the US.
Government Accountability Office in 2007 to call
for increased state oversight of title insurance
practices. '  The Government Accountability
Office report emphasized the need for
coordinated state and federal regulation of title
insurance that would include the other parties
involved in the marketing and sale of title
insurance, such as real estate agents, mortgage
brokers, lenders, builders, and attorneys, all of
which are regulated by different entities.

Divided regulatory authority may create
uncertainty about the amount of premium tax owed
the state. Stale law mandates that insurers remit
1.75% of the title insurance premium to the
Department of Revenue. However, title agents, not
insurers, usually handle the financial transaction for
title policies. That is, the consumer pays the title

Y Actions Needed to Improve Oversight of the Title Industrv and
Better Profect Consuwners, LS Covernment Accountability Offiee,
April 2007.

.....................................................................
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agent for the premium and other services at the
real estate closing. The agent retains his or her
agreed upon share and remilts the remaining
portion to the insurer.

Title insurers negotiate the share that the agents
receive when the two entlities enter into a signed
agreement and the Insurer grants the
appointment. State law requires that the insurer
receive a minimum 30% to cover its costs, with the
agent retaining 70%. The 30% - 70% split between
insurers and agents is the industry standard in
Florida, although the amount may vary
depending on specific circumstances, ™

Because of the way insurers and agents handle
these financial transactions, the state may not
receive what is owed in premium taxes.
According to the Office of Insurance Regulation,
insurers do not collect documentation of the
amounts charged by agents and others. Instead,
the insurer estimates the lotal cost for tax
purposes based on the 30% remitted by the agents
or attorneys,

Insurers must file quarterly and annual financial
statements with the Office of Insurance
Regulation stating the amount of premiums paid
to them. ™ However, the Department of Revenue
has found disparities between the amount of
premium reported to the office on financial
statements and the amount paid in premium tax
to the department. The department currently has
one case pending and has seltled with two other
insurers over the underpayment of the amount of
tax owed to the state of Florida.

" Direet operations employess are nol appointed and state law
wonld not bing the Hnancial arrangements between employer and
einiploves.

¥ Mational Assoctalion lsurance Commissioners” financial statement
fori,
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