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EXECUTIVE SUMMARY
The Florida Legislature directed the Office of Insurance Regulation to “review Florida
law and regulations to determine whether there are adequate protections for purchasers of life
insurance policies in the secondary life insurance market to ensure that this market continues to
exist for Florida seniors.” In preparation for this report, the Office held an informational public
hearing, accepted materials and comments, and surveyed Florida life insurance companies.
Florida law requires that insurable interest exist at inception under a life insurance
contract. If the owner of a policy lacks an insurable interest in the life of the insured, the policy
is void ab initio because it is considered a “wagering contract” contrary to public policy. After
inception, the policy is an asset that may freely be sold, transferred, or devised. The initial sale
of a life insurance policy in Florida is a “viatical settlement,” which is governed by statute.
Viaticated policies may then be sold to an investor in the “secondary market.” The secondary
market may contain policies that were not transacted through licensed viatical settlement providers.
Stranger-Owned Life Insurance (“STOLI”) is one of the many schemes that have arisen
in the history of the viatical settlement industry. STOLI is a scheme to initiate a life insurance
policy for the benefit of a third party investor that, at inception of the policy, had no insurable
interest in the insured. STOLI policies are distinct from legitimately obtained policies; often
obtained via fraudulent means; designed to circumvent insurable interest laws; and usually
conducted so as to conceal from life insurance companies the subsequent transfer of ownership.
The size of the secondary life market in Florida is difficult to assess. The licensed
viatical settlement providers have reported a large number of viaticated policies and a large total
face value of viaticated policies. A much smaller number and face value of policies were
identified as viaticated by the surveyed life insurance companies, indicating that they may be
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largely unaware of which policies on their books have been viaticated and, consequently, may
not be adequately prepared for expenditures that will arise upon the maturity of the policies. It is
unknown how many viaticated policies or other life insurance policies have been sold on the
secondary market.
At the hearing, interested parties expressed differing views as to the legislative directive.
Fortress Investment Group (a large secondary market investor) asserted that “a small handful” of
insurance companies pose a threat to the market by claiming a lack of insurable interest, asking
courts to invalidate policies from inception, and seeking to retain the premiums. Fortress proposed
five legislative changes: (1) make subjective intent irrelevant to insurable interest; (2) prohibit
insurable interest challenges after the contestable period; (3) require a notice of validity of a
policy from insurance companies within ninety days of inquiry; (4) require return of premiums to
the policyowner if a policy is voided; and (5) monitor cost-of-insurance rate increases.
The American Council of Life Insurers (ACLI) contended that the legitimate markets are
“doing just fine” and that the policies Fortress purchased were STOLI. ACLI asserted that
whether a particular policy can be rescinded, whether an insurable interest existed, and whether
premiums are returned depend on the facts of each individual case. ACLI opposed Fortress’s
proposals because there is no need for legislation if this is a one-company issue, it would be
difficult to legislate fairness, and the legislation would encourage toxic assets in the marketplace.
The Life Insurance Settlement Association (LISA) asserted that the litigation at issue
does not concern policies transacted through a regulated viatical settlement, as STOLI is
designed to circumvent this system. In LISA’s view, the law should require the return of
premiums if the policy has gone through a regulated viatical settlement transaction, which
involves a level of scrutiny and diligence. LISA also raised five issues that it asserted impede
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the ability of seniors to enter into a viatical settlement or diminish the value received.
The Institutional Longevity Markets Association (ILMA) supported each of Fortress’s
proposed legislative changes, stating that institutional investors seek protections because they
have limited access to information to evaluate policies in the secondary market. In ILMA’s
view, insurance companies are in the best position to conduct the proper diligence at policy
origination. ILMA asserted that there is uncertainty in the market and that issues such as whether
a policy can be challenged after the two-year contestable period are not settled in the case law.
Jim Tollerton of Professional Benefits spoke as a typical Florida insurance agent, stating
that an agent is in the business of insuring lives for families, businesses, and charities, and that
the vast majority of legitimate agents in Florida have no interest in participating in the viatical
settlement market because of the ongoing problems that naturally happen once a policy is sold.
The Florida Insurance Council (FIC) asserted that life insurance companies do, in fact,
conduct the proper diligence in underwriting, but may receive falsified or misleading documents.
With respect to premium-return, FIC argued that a court needs to be able to assess the facts of
each case in order to dispense equity.
Based on the evidence and testimony provided, the Office concludes that there appear to
be adequate protections for purchasers of life insurance policies in the secondary life insurance
market. The five legislative changes proposed by Fortress, and supported by ILMA, appear to be
proposed in order to address the actions of a small handful of insurance companies. The courts
are addressing these issues based on the fact-specific circumstances of each case, and there is a
significant concern that enacting these legislative changes may have the unintended consequence
of encouraging STOLI and fraud. The treatment of life insurance solely as a commodity from
inception is at odds with the purpose of life insurance and may have negative ramifications for

Page 3 of 51

the industry, to the detriment of Florida consumers, life insurance companies, and the legitimate
viatical settlement industry. The Office has identified issues that may merit further investigation
administratively, but has no recommendations for legislative action at this time.
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I.

INTRODUCTION
The Florida Legislature directed the Office of Insurance Regulation (the “Office”) to

“review Florida law and regulations to determine whether there are adequate protections for
purchasers of life insurance policies in the secondary life insurance market to ensure that this
market continues to exist for Florida seniors.” 1
The Office conducted an informational public hearing with respect to the legislative
directive in Tallahassee, Florida, at the Knott Building, Room 412, Capitol Complex, on October
25, 2013. The hearing was broadcast via the Internet and was recorded by the Florida Channel. 2
A transcript is attached as Appendix A. Presenters at the hearing were Fortress Investment
Group (an investor in the secondary life insurance market); the American Council of Life
Insurers (ACLI); the Life Insurance Settlement Association (LISA); the Institutional Longevity
Markets Association (ILMA); Professional Benefits, Inc. (an insurance agent); and the Florida
Insurance Council (FIC). The presenters expressed differing views on the issue presented.
In addition to holding the public hearing, the Office also accepted materials and
comments via e-mail. The materials and comments received are available on the Office’s
website at http://www.floir.com/Sections/LandH/SecondaryLife.aspx.
In preparation for this report, the Office also conducted a survey of Florida life insurance
companies to inquire as to their knowledge of the status of their policies and whether those
policies had potentially been viaticated or sold on the secondary market. The survey asked, as of
June 30, 2013, for the number and face value of Florida in-force policies owned by a trust,
owned by a bank or financial institution, financed through a premium-finance company or other

1

Ch. 2013-40, §6, at 316, Laws of Fla.
The video of the hearing can be viewed at http://thefloridachannel.org/video/102513-office-of-insuranceregulation-hearing-on-secondary-life-market.
2
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structured loan program, and that have been viaticated. The survey allowed responses to these
questions based on estimates. The survey also asked each company whether it has procedures in
place to evaluate the impact of viaticated policies on the net-present-value of the life insurance
book of business.

Of the 426 companies surveyed, 393 completed the survey.

Of those

companies, 327 have active in-force life insurance policies in Florida that could be subject to
viatication. The survey questions and a summary of the results are attached as Appendix B.

II.

BACKGROUND & OVERVIEW

A. Definition of “Secondary Market” and “Viatical Settlements”
The Florida Administrative Code defines the “secondary market” as the “assignment,
transfer, sale, devise, or bequest of the death benefit or ownership of all or a portion of a
viaticated life insurance policy or viaticated certificate of insurance.” 3 A “viatical settlement,” or
viaticated life insurance policy, is a life insurance policy that has been sold by the policyowner in
exchange for compensation or anything of value, usually for more than the policy’s cash
surrender value, but less than the face value of the policy. The purchaser becomes the new
owner, assigns the beneficiary or beneficiaries, and is responsible for making future premium
payments. Although a distinction is often made in the terms used based on whether the insured
is terminally ill—“viatical settlement” for terminally ill insureds and “life settlement” for
everyone else 4—Florida law does not make this distinction. 5 Accordingly, this report will use
the term “viatical settlement contract” or “viaticated policy” regardless of whether the insured
was terminally ill when the policy was sold.

3

Fla. Admin. Code R. 69O-204.020(2).
See, e.g., James Vlahos, Are You Worth More Dead Than Alive?, N.Y. TIMES (Aug. 10, 2012), available at
http://www.floir.com/siteDocuments/FortressANYTArticleAreYouWorthMoreDeadThanAlive.pdf.
5
See § 626.9911(10), Fla. Stat. (defining viatical settlement contract); see also Chapter 626, Part X, Fla. Stat.
(governing viatical settlement contracts).
4
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B. History and Regulation of Viatical Settlements in Florida
Since the regulation of viatical settlements came under the purview of the Florida
Department of Insurance (“Department”)—now the Office 6—in 1996, the Office has endeavored
to protect not only the insureds, but also consumers investing in the viatical settlement market,
through seeking the passage of legislation as well as examining viatical settlement providers.
The Office has encountered a number of fraudulent practices 7 detrimental to Florida consumers,
life insurance companies, and the legitimate viatical settlement industry. Accordingly, the Office
has, and continues to, endeavor to uncover and address fraudulent practices.
Early viatical settlements offered an alternative way to provide terminally ill individuals
with the necessary money for medical and living expenses in their final days. Specifically, the
idea of viatical settlements developed in the mid-1980s to allow AIDS patients to sell their
existing life insurance. 8 Many of these patients had short life expectancies and lacked the money
to pay for their medical bills and treatments. In order to address this need, some individuals and
companies began offering to purchase the patients’ life insurance policies for a portion of the
death benefit amount, giving the patients money to pay their bills. 9
In 1996, the Florida Legislature established a framework for the regulation of the viatical
settlement industry, commonly referred to as the “Viatical Settlement Act” (the “Act”). 10 The
initial purpose of the Act was to protect policyowners selling their policies by requiring licensure
of viatical settlement providers and viatical settlement brokers. Subsequently, in late 1997 and
6

Before 2003, the entity regulating, among other things, life insurance companies and viatical settlement companies
was the Florida Department of Insurance. In 2003, the Department was reorganized, and the Office is now the entity
tasked with regulating and licensing these companies.
7
See Transcript of Secondary Life Insurance Market Public Hearing (Oct. 25, 2013), at 137 (attached as Appendix A).
8
Susan Lorder Martin, Betting on the Lives of Strangers: Life Settlements, STOLI, & Securitization, 13 U. PA. BUS.
L. 173, 174 (2010) (providing an overview of the early viatical settlement industry), available at
https://www.law.upenn.edu/journals/jbl/articles/volume13/issue1/Martin13U.Pa.J.Bus.L.173%282010%29.pdf.
9
See generally id. at 184-86 (providing an overview of the early viatical settlement industry).
10
See ch. 96-336, Laws of Fla. The Viatical Settlement Act is now codified as Part X, Chapter 626, Florida Statutes.
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1998, the Department began to receive numerous investor complaints from individual investors
who were not receiving promised returns because the insureds were outliving estimated life
expectancies. The typical investors of these viatical settlements were individuals, often seniors
who had risked their life savings in what was represented as a safe investment and marketed as a
compassionate way to help dying individuals. 11 With the advent of new, more effective drugs
and medical treatments, the insureds had begun living longer and, in some cases, outlived
investors.
The Act at this point did not specifically provide for regulation of investments. The Act
did, however, authorize the Department to conduct pre-licensure examinations of viatical
settlement provider applicants.

In early 1998, during one such pre-licensure examination,

evidence revealed, among other things, that the subject company knowingly and willfully
engaged in the business of buying and selling “cleansheeted” 12 insurance policies. As a result,
the company’s application was denied, and two of its officers were indicted and convicted of
fraud. Subsequent examinations conducted by the Department of other licensed providers and
applicants disclosed that such business practices appeared to be commonplace and widespread
throughout the viatical industry.
Meanwhile, in view of increasing consumer complaints, mostly from individuals who had
invested in viaticals, the Legislature enacted additional consumer protection legislation. In 1999,
the Legislature gave the Department jurisdiction over viatical settlement purchase agreements,
required minimum disclosures to purchasers, and prohibited fraudulent or misleading practices. 13

11

See Tom Stieghorst, Questions Haunting Viatical Firm, SUN SENTINEL (May 16, 2004), available at
http://articles.sun-sentinel.com/2004-05-16/business/0405141212_1_doris-barrilleaux-mutual-benefits-regulators.
12
“Cleansheeting” is the practice of obtaining life insurance policies via materially false information.
13
See ch. 99-212, Laws of Fla. (codified as § 626.9911, Fla. Stat. (1999)).
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As a consequence of insureds outliving their projected life expectancies, some viatical
settlement providers ceased new sales of policies. Other viatical settlement providers engaged in
pyramid schemes, escalating new sales of policies to generate revenue to pay past obligations.
One such example of a company participating in a pyramid scheme was Mutual Benefits
Corporation (“MBC”), a Florida viatical settlement provider. In 2004, the Office filed an action
against MBC and suspended its license.

Simultaneously, the United States Securities &

Exchange Commission (“SEC”) filed an action in the federal district court seeking an injunction
and the appointment of a receiver. The receiver appointed by the court reported that MBC had
procured, through fraud, insurance policies with a total face value of as much as $1.4 billion. In
December 2005, the SEC agreed to a $25 million settlement in its civil action against MBC, Joel
Steinger, Steven Steiner, and MBC’s president, Peter Lombardi, and referred the case to
prosecutors for criminal proceedings. The civil case against MBC, S.E.C. v. Mutual Benefits
Corp., established a precedent that investments in viatical settlement contracts are securities
under federal law. 14
Federal prosecutors charged former company employees, including Mr. Lombardi, most
of whom pled guilty and were sentenced to lengthy prison terms. 15 In a factual statement filed
with his plea agreement, Steven Steiner acknowledged that he and other MBC employees falsely
promised investors a fixed rate of return. However, MBC could not deliver on those inflated
returns, because the insureds continued to live longer than expected, and their premiums had to
be paid to keep the underlying policies in force. The scheme relied on sales growth to generate
new investor dollars in order to continue to pay premiums on previously viaticated contracts.

14

S.E.C. v. Mutual Benefits, Corp., 408 F.3d 737, 738 (11th Cir. 2005).
Joel Steinger and a one-time MBC lawyer, Anthony M. Livoti Jr., are the only remaining defendants in the case.
Livoti’s trial is currently ongoing in federal court. Joel Steinger recently received another postponement.
15
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Viatical investment scams in Florida resulted in losses to investors, many of whom were
seniors. As of April 22, 2009, the impact of these scams was as follows (may include nationwide
book of business):
Company

Face Value of Policies Sold to
Investors
$ 2 million

Justus Viatical Group
American Benefit Services / Financial
Federated Title & Trust
Accelerated Benefits Corporation
Future First Financial Group, Inc.

$ 117 million
$ 114 million
$ 203 million

Resource Funding Group / Viatical Capital /
Life Settlement Network
Lifetime Capital
Mutual Benefits Corporation

$ 61 million
$ 100 million
$ 1.4 billion

A list of all Florida regulatory and enforcement actions pertaining to viatical settlement providers
from October 1, 1996, through November 30, 2013, is attached as Appendix C.
A practice known as Stranger-Originated Life Insurance (“STOLI”) was the next in a
long line of schemes.

STOLI policies are distinct from legitimately obtained policies.

Generally, a party purchasing life insurance must have an “insurable interest” in the person being
insured at the inception date of coverage under the life insurance contract. 16 STOLI is a scheme
to initiate a life insurance policy for the benefit of a third party investor that, at inception of the
policy, had no insurable interest in the insured and seeks to profit by purchasing life insurance on
a stranger. 17 In a typical STOLI transaction, the promoters and investors may establish an
irrevocable trust, obtain an insurance policy on a senior, obtain a premium-finance loan, and pay
the life insurance policy premiums for two years (i.e., the contestable period). The money
needed to pay these premiums, which can be substantial, is financed through premium-finance
16

See § 627.404(1), Fla. Stat.
Fla. Office of Ins. Regulation, Report on Stranger Originated Life Insurance (“STOLI”) and the use of
Fraudulent Activity to Circumvent the Intent of Florida’s Insurable Interest Law, at 12 & n.18 (Jan. 2009), available
at http://www.floir.com/siteDocuments/STOLIRpt012009.pdf [hereinafter STOLI Report].
17
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lenders. 18 Typically, these premium-finance loans are non-recourse loans, meaning that the life
insurance policy is the only collateral for the loan and the premium-finance lender can pursue
only the collection of the collateral if there is a default. 19 The beneficial interest in the trust is
then sold without the life insurance company being aware of the sale, as the trust remains the
policyowner in the insurance company’s records. 20
STOLI transactions often use fraudulent means such as misrepresentation, falsification,
or omission of material facts in the life insurance application. 21

This may also entail

misrepresenting the true net worth of the applicant to obtain large face value life insurance
policies. 22 Further, STOLI policies are designed to circumvent insurable interest laws, and the
sale of the policy is usually completed after the two-year contestable period has expired. 23
Finally, as illustrated above, STOLI policies are usually conducted in such a manner so as to
conceal the sale from the life insurance company. More information regarding STOLI can be
found in the Office’s Report on Stranger Originated Life Insurance (“STOLI”) and the use of
Fraudulent Activity to Circumvent the Intent of Florida’s Insurable Interest Law (January 2009),
which is available at http://www.floir.com/siteDocuments/STOLIRpt012009.pdf. 24
The viatical settlement market in Florida has evolved since its inception—both in the
kind of policies being transacted by viatical settlement providers and the type of investors that
are investing in these policies. The market now encompasses more than the sale of policies for
terminally ill insureds. Viatical settlements of policies for non-terminally ill insureds, often

18

Id. at 14.
Id. However, not all life insurance policies obtained by the usage of a non-recourse loan are STOLI transactions. Id.
20
Transcript at 119-21.
21
STOLI Report, supra note 17, at 12.
22
See id. at 2.
23
Id. at 14.
24
See also Martin, supra note 8, at 187-88.
19
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called “life settlements” (a term used by many of the participants at the public hearing) offer the
opportunity for some insured individuals who no longer want, need, or can afford their life
insurance policies to sell them. Rather than allowing a policy to lapse and forfeiting the value or
selling the policy back to the insurance company for the current cash value, an insured can sell,
or “viaticate,” the policy for more money than he or she would receive if the policy was
surrendered.

According to a source submitted by Fortress, one study calculated that an

individual with a $2 million life insurance policy can receive up to $300,000 more for it in the
viatical settlement market than by surrendering it back to the insurance company. 25
The individual investors involved in the early viatical settlement market have since been
replaced primarily by institutional investors and investment firms, such as hedge funds or
pension funds, which often invest in large blocks of policies sold as a portfolio in the secondary
market. 26 In addition, viatical settlement investments are now considered securities under both
federal 27 and Florida law. 28 Some life insurance companies are currently litigating what they
assert are STOLI policies that were purchased by investors in the secondary market. 29
C. Current Law Governing Insurable Interest, Viatical Settlements, and the Secondary
Life Insurance Market

25

Sam Rosenfeld, Life Settlements: Signposts to a Principal Asset Class, Wharton Fin. Institutions Ctr., Working
Paper #09-20, at 24 (2009), available at http://www.floir.com/siteDocuments/FortressBWharton.pdf. Another source
stated that an insured may be able to receive up to three times a policy’s cash surrender value in the viatical
settlement market. Dafina Dunmore, Our Take on the Secondary Market for Life Insurance, MORNINGSTAR (June 16,
2006), available at http://www.floir.com/siteDocuments/FortressCMorningstarArticleHighlight.pdf.
26
See LISA Letter to Commissioner McCarty, at 1 (Oct. 25, 2013), available at
http://www.floir.com/siteDocuments/LISASLSubmission10252013.pdf [hereinafter LISA Submission].
27
S.E.C. v. Mutual Benefits, Corp., 408 F.3d 737, 738 (11th Cir. 2005).
28
In 2004, the Florida Legislature passed legislation promoted by the viatical industry that made the Office the
exclusive regulator of viatical settlement investments in an attempt to avoid the classification of these investments as
securities. See ch. 2004-390, § 78, Laws of Fla. In 2005, viatical settlement investments were reclassified as
securities under Florida law. See ch. 2005-237, Laws of Fla. The new law subjected these investments to the
Florida Securities and Investor Protection Act, which included, among other things, requiring persons selling these
investments to be licensed securities brokers.
29
See Martin, supra note 8, at 206-16 (discussing STOLI litigation in various courts and states).
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The requirement of an insurable interest for life insurance policies is well-settled in
American jurisprudence, dating back to the nineteenth and early twentieth century. 30 If the
owner of an insurance policy lacks an insurable interest in the life of the insured, the policy is
void ab initio (null from the beginning 31) because it is considered a “wagering contract” contrary
to public policy. 32
Florida’s insurable interest law requires that insurable interest exist at the inception date
of coverage under a life insurance contract and sets forth nine categories in which an insurable
interest is recognized to exist.33 Examples include that an individual has an insurable interest in
his own life; an individual has an insurable interest in the life of “another person to whom the
individual is closely related by blood or by law and in whom the individual has a substantial
interest engendered by love and affection”; and a trust or trustee “has an insurable interest in the
life of an individual insured under a life insurance policy owned by a trust.” 34
Florida law expressly provides that “insurable interest need not exist after the inception
date of coverage under the contract.” 35 Thereafter, life insurance is an asset that may freely be
sold, transferred, or devised.
The initial sale of a life insurance policy in Florida is called a “viatical settlement” 36 and
is governed by statute. 37 A written agreement to transfer ownership or change the beneficiary
designation of a life insurance policy is called a “viatical settlement contract” and must establish

30

STOLI Report, supra note 17, at 7-9.
BLACK’S LAW DICTIONARY 1574 (6th ed. 1990).
32
TTSI Irrevocable Trust v. ReliaStar Life Ins. Co., 60 So. 3d 1148, 1150 (Fla. 5th DCA 2011).
33
See § 627.404(1), Fla. Stat.
34
See § 627.404(2), Fla. Stat. (listing the nine categories where an insurable interest is recognized).
35
See § 627.404(1), Fla. Stat.
36
See § 626.9911(10), Fla. Stat. (defining viatical settlement contract).
37
See ch. 626, Part X, Fla. Stat. (governing viatical settlement contracts).
31
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the terms under which the life insurance policy is transferred or sold. 38 The Office does not have
authority to regulate the amount paid as consideration for a viatical settlement contract. 39 The
Act requires an insurance company be notified if a policy is viaticated within the two-year
contestable period. 40 A viatical settlement contract entered into within the contestable period is
enforceable only if certain conditions are met. 41
A viatical settlement provider is a person who effectuates a viatical settlement contract
and must be licensed. 42 Viatical settlement providers are required by law to file annual reports
with the Office. 43 Individuals acting as viatical settlement brokers are also required to be
licensed, 44 and viatical settlement providers are permitted to use only licensed viatical settlement
brokers. 45
Viatical settlement providers or brokers must make certain minimum disclosures to
viators (policyowners who seek to enter into viatical settlement contracts), including that there
are possible alternatives to viatical settlements for persons who have a catastrophic or lifethreatening illness, that the proceeds from a viatical settlement could be taxable, that the
proceeds could be subject to creditors’ claims, and that income from the proceeds could
adversely affect the recipient’s eligibility for Medicaid or other government benefits. 46

38

§ 626.9911(10), Fla. Stat.
§ 626.9926, Fla. Stat.
40
See § 626.9924(7), Fla. Stat. (requiring notification of a viatical settlement if it takes place at any time during the
contestable period); § 627.455, Fla. Stat. (providing that every insurance contract shall contain a provision that the
policy shall be incontestable for a period of two years).
41
See § 626.99287, Fla. Stat.
42
§ 626.9911(12), Fla. Stat. (defining viatical settlement provider); § 626.9912, Fla. Stat. (requiring licensing for
viatical settlement providers and setting forth the application requirements).
43
§ 626.9913, Fla. Stat. (setting forth the annual reporting requirements).
44
§ 626.9916, Fla. Stat.
45
§ 626.992(1), Fla. Stat.
46
§ 626.9923, Fla. Stat. (setting forth the required disclosures to viators). An emerging issue in the viatical
settlement market is whether viatical settlements are an option for funding long-term care expenses, including for
policyowners qualifying for Medicaid. LISA Submission, supra note 26, at 1. In 2013, Texas passed legislation
39
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The Office has the authority under the Act to examine the business and affairs of viatical
settlement provider applicants and licensees. 47 In addition, under the Act, the Office is required
to suspend, revoke, deny, or refuse to renew the license of a viatical settlement provider if the
Office finds that it has, among other things, “engaged in fraudulent or dishonest practices, or
otherwise has been shown to be untrustworthy or incompetent to act as a viatical settlement
provider”; demonstrated “a pattern of unreasonable payments to viators”; dealt “in bad faith with
viators”; or “been found guilty of, or has pleaded guilty or nolo contendere to, any felony, or a
misdemeanor involving fraud or moral turpitude, regardless of whether a judgment of conviction
has been entered by the court.” 48
A person who determines life expectancies or mortality ratings used to determine life
expectancies is a life expectancy provider and must be registered under the Act. 49 The Act
prohibits a viatical settlement broker, viatical settlement provider, or insurance agent in the
business of viatical settlements in Florida from directly or indirectly owning or being an officer,
director, or employee of a life expectancy provider. 50
Viatical settlement providers and registered life expectancy providers are required to
adopt an anti-fraud plan and file it with the Division of Insurance Fraud. The plan must include
a description of the procedures for detecting and investigating possible fraudulent acts and
prohibited practices. 51

enabling state residents to use the proceeds of a life settlement to help fund Medicaid long-term care expenses. The
ability to utilize life settlement proceeds to fund long-term care expenses has been a legislative issue in several states.
47
§ 626.9922, Fla. Stat.
48
§ 626.9914(1), Fla. Stat.
49
§ 626.9911(4), Fla. Stat. (defining life expectancy provider); § 626.99175, Fla. Stat. (requiring registration).
50
§ 626.99175(6), Fla. Stat.
51
§ 626.99278, Fla. Stat. (setting forth what must be included in an anti-fraud plan).
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An agreement for the sale or transfer of a viaticated policy on the secondary market is
called a “viatical settlement investment,” 52 and is regulated as a security. 53 A viatical settlement
provider is not required to notify the insurance company when the viaticated policy is sold on the
secondary market. Rather, the insured must be notified of a change in ownership or beneficiary
the first time that the policy is sold after being viaticated. 54 The insured is not required to be
notified of subsequent sales of the policy in the secondary market.

III.

SECONDARY LIFE INSURANCE MARKET REVIEW

The Office begins its review by discussing the size of the viatical settlement and
secondary markets in Florida and the reasons that the size of those markets is difficult to assess.
Then the Office presents a summary of the differing viewpoints presented at the hearing.
Finally, the Office reviews each legislative change proposed by Fortress Investment Group and
the Life Insurance Settlement Association (LISA).
A. Florida Market Size
The size of the secondary life insurance market in Florida is difficult to assess. Fortress
submitted an article that indicated that there was approximately $35 billion in life insurance in
force on the secondary market in the United States as of 2009. 55

However, this number

represents the size of the market four years ago in the United States, not Florida.
The difficulty in assessing the size of the market in Florida is the result of several factors.
The first factor is that the exact number of life insurance policies in Florida that have been sold

52

See § 517.021(23) (defining a viatical settlement investment).
See § 517.072(3), Fla. Stat. (providing that viatical settlement investments are not subject to the registration
provisions of sections 514.07 and 517.12, Florida Statutes, provided that certain conditions are met).
54
See § 626.9924(9), Fla. Stat. (providing that if the viatical settlement provider sells the policy, it must
communicate the initial change in ownership to the insured).
55
Oliver Suess, et al., Death Derivatives Emerge From Pension Risks of Living Too Long, BLOOMBERG (May 16,
2011), available at http://www.floir.com/siteDocuments/FortressExhibitQ.pdf.
53
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by policyowners is not known. Currently, as of November 30, 2013, there are 17 licensed
viatical settlement providers in Florida. 56 The licensed viatical settlement providers in Florida
have reported a large number of viaticated policies and a large total face value of viaticated
policies. However, it is important to recognize that many STOLI transactions may not be
included in the above-referenced count because they are not transacted through licensed viatical
settlement providers. 57
The reported viatical settlement business in Florida from 1996 through December 31,
2012, is follows:
Year
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012

# of Policies
595
926
457
226
159
149
177
213
263
416
578
703
783
197
161
93

TOTAL 6,096

Total Settlements Paid
$
28,092,334.15
$
42,743,130.07
$
14,897,514.34
$
8,660,583.96
$
10,953,111.97
$
30,214,217.62
$
39,601,642.92
$
64,023,628.00
$ 100,569,253.00
$ 181,362,091.00
$ 293,385,415.00
$ 315,926,617.40
$ 349,085,202.00
$
52,423,952.37
$
76,580,004.12
$
30,444,088.75

Total Face value
$
52,647,174.53
$ 112,543,865.37
$
46,343,838.87
$
24,597,165.56
$
50,886,210.00
$ 165,846,096.00
$ 216,633,538.00
$ 398,437,492.01
$ 612,021,215.00
$ 932,908,140.82
$ 1,568,502,603.92
$ 1,799,042,106.00
$ 2,233,276,397.92
$ 504,781,652.00
$ 590,475,730.00
$ 241,651,032.00

$ 1,638,962,786.67

$ 9,550,594,258.00

Although Florida licensed viatical settlement providers have reported in excess of $9.5
billion in face value of death benefits transacted on just over 6,000 Florida policies from 1997
through 2012, only 15.7% of that face value amount was identified as viaticated by surveyed life
56

A list of licensed viatical settlement providers is attached as Appendix D.
At the hearing, LISA stated that viatical settlements in Florida are regulated transactions and asserted that much of
the STOLI litigation involves policies that did not occur through regulated transactions and were not conducted by
licensed viatical settlement providers. Transcript at 118-20.
57
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insurance companies actively writing policies in Florida. A summary of the survey results,
which reflects that Florida life insurance companies may be largely unaware of which policies on
their books have been viaticated, is attached as Appendix B. It is unknown how many of these
policies have matured since being reported. Sixty-four insurance companies estimated or were
aware of only a total of 1,928 viaticated Florida policies with a total face amount of
approximately $1.5 billion. Of the 327 active Florida life insurance companies that responded
with policies that could be subject to viatication, 58 263 companies did not report any viaticated
policies.
Although an assertion was made at the hearing that insurance companies know which
policies have been sold, because they are notified of a potential sale of the policy (via a
verification of coverage request) as well as when the policy is actually sold (via a change of
ownership form), 59 this was not substantiated by the survey results.
discrepancy is not clear.

The reason for this

With respect to the verification of coverage request, insurance

companies may receive such a request for various reasons, not only the potential sale of a policy.
Further, a verification of coverage request would only provide notification of a potential sale,
and it is unknown how many such requests insurance companies receive as compared to the
number of policies sold. With respect to change of ownership forms as a means of notification,
it may be the case that many insurance companies are not tracking change of ownerships for the
purpose of evaluating how many of their policies have been viaticated. It may also be the case
that a change of ownership form does not always indicate that the ownership was changed to an

58

This excludes companies that expressly indicated that they do not have life insurance business in Florida as of
June 30, 2013, or write only the kinds of policies that would not be subject to viatication (e.g., credit life, group,
term, or accidental death and dismemberment).
59
Transcript at 122. An assertion was also made that insurance companies treat viaticated policies differently at
every stage than non-viaticated policies. Id. at 122-23.
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investor as the result of a sale. Regardless, notification of change of ownership may not occur
with STOLI policies as the true owners are typically concealed via a trust or other means.
The survey also inquired as to Florida in-force policies that were owned by a trust, owned
by a bank or financial institution, or financed through a premium-finance company or other
structured loan program, because such policies have the potential to represent policies that have
been sold. For example, in a STOLI transaction, a life insurance agent may convince an elderly
individual to form a trust, which would purchase and become the beneficiary of a newly issued
life insurance policy with a large face amount. 60 The beneficial interest in the trust would then
be transferred to the investor, and the trust would continue to own and be the beneficiary of the
policy—without the insurance company knowing that the transfer had occurred. 61
Of the 327 active Florida life insurance companies that responded with policies that could
be subject to viatication, 186 of the companies relied on estimates to respond as they were not
able to readily identify trust-owned, bank-owned, and/or premium-financed policies. Of the
companies that responded, 169 identified 52,418 in-force Florida policies that were owned by a
trust, with a face value of $72.2 billion; 85 companies identified 9,633 policies owned by a bank
or financial institution, with a face value of $6.274 billion; and 64 companies identified 8,134
policies that were financed through a premium-finance company or another structured loan
program, with a face value of $1.340 billion. However, it is unknown whether these numbers are
an accurate reflection of the number and face value of trust-owned, bank-owned, and/or
premium-financed policies in Florida as many responding insurance companies relied on
estimates. Further, it is unknown whether these policies, in fact, represent policies present in the
secondary market.
60
61

STOLI Report, supra note 17, at 14-15.
Transcript at 119-21.
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The second factor contributing to the difficulty in assessing the size of the secondary
market in Florida is that it is unknown how many viaticated policies or other life insurance
policies have been sold on the secondary market. In addition to policies transacted through
licensed viatical settlement providers, the secondary market likely contains a large number of
policies acquired by banks, financial institutions, or premium-finance companies upon default of
a financing or lending agreement. 62 The exact number of these policies in the secondary market
is not known.
In sum, the size of the viatical market in Florida is difficult to assess and, in turn, the size
of the secondary life insurance market in Florida is even more difficult to assess given the data
currently available to the Office. Additionally, many life insurance companies appear to be
largely unaware of the future potential financial impact of viaticated policies. Only eight life
insurance companies acknowledged having “procedures in place to evaluate the impact of
viaticated policies on the net-present-value of the life insurance book of business.” Many of the
life insurance companies actively writing in Florida acknowledged that they had not established
procedures to track viaticated policies and had no way of knowing the volume of policies that
have been viaticated. Accordingly, insurance companies appear to be unaware of the financial
impact of viaticated policies on their current and future portfolio and, consequently, may not be
adequately prepared for expenditures that will arise upon the maturity of these investor-owned
policies, which are generally less likely to lapse than non-viaticated policies.
B. Viewpoints Presented at the Hearing
The presenters at the public hearing expressed differing views as to the legislative directive.
Those views are summarized below.
62

A financial institution that takes an assignment of a life insurance policy as collateral for a loan is not a viatical
settlement provider regulated under the Viatical Settlement Act. § 626.9911, Fla. Stat.
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1. Fortress Investment Group
Present at the hearing on behalf of Fortress Investment Group, a large investor in the
secondary life market, were Mr. Tom Welsh and Mr. Jerry Kroll. Fortress is an investment
management firm that manages $54.6 billion in investment assets on behalf of clients that
include university endowments, public pensions, and non-profit foundations. 63 In 2010, Fortress
began buying portfolios of life insurance policies on the secondary market. 64 All of the policies
were past the standard two-year contestable period and available at reduced rates because other
investors were struggling to pay the premiums. 65 About 200 of these policies were issued by
Phoenix Life Insurance Company, which has asserted in court that a number of these policies are
void because they lacked an insurable interest at the time of inception. 66
In Fortress’s view, secondary market investors provide liquidity to the viatical settlement
and secondary markets. Viatical settlement providers frequently look to move the policies into a
secondary market and, thus, need access to well-managed secondary market players, which
provide the capital necessary to continue to acquire policies. 67 In a well-regulated market,
investments in life insurance policies are desirable because they are not vulnerable to wild
fluctuations like other equities. Fortress asserted that a market will not exist if investors do not
believe that there is some degree of certainty and predictability. 68

63

Transcript at 6-7, 13.
See Leslie Scism, Vulture Investor Battles for Death-Bet Payouts, WALL ST. J. (Apr. 19, 2012), available at
http://www.floir.com/siteDocuments/ACLI4-19-12WSJArticle.pdf.
65
Id.
66
Id.
67
Transcript at 14-15.
68
Transcript at 16-19.
64
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According to Fortress, “a small handful of insurers,” 69 primarily Phoenix Life Insurance
Company, pose a threat to the secondary market that will ultimately reduce Florida seniors’
ability to access the market and achieve the values that they would receive in a well-regulated
market. These companies refuse to honor policies owned by investors after collecting premiums
for years and are asking courts to invalidate policies from inception for lack of insurable interest. 70
Fortress contended that the remedy being sought for lack of insurable interest is nothing
more than a rescission remedy. 71 According to Fortress, it is a basic principle of law that when
one party rescinds an agreement, the opposing party must be put back in the position it occupied
when the agreement was entered, which includes returning the premiums paid. 72 However,
Fortress asserted that the insurance companies challenging policies are not only seeking to void
the policies, but also to keep the premiums. Fortress alleged that they are accomplishing this
objective by litigating cases with particularly bad facts and by misleading judges. Fortress
asserted that the consequence of such tactics is that investors will refuse to buy policies in a state
where a policy can be rescinded after the contestable period and the premiums not returned. 73
Fortress asserted that Phoenix in particular has tried to game the system in order to avoid
paying its obligations.

According to Fortress, Phoenix is resisting and denying a large

percentage of claims in a demonstrable upward trend that far exceeds the national average. 74 At

69

Transcript at 20.
Transcript at 20-22.
71
Transcript at 22.
72
Written Submission to Florida Office of Insurance Regulation Further to October 25, 2013, Public Hearing on
Secondary
Life
Insurance
Market,
at
14
(Oct.
15,
2013),
available
at
http://www.floir.com/siteDocuments/Fortress1October152013FLOIRSubmission.pdf [hereinafter Fortress Written
Submission].
73
Transcript at 22-24, 26.
74
Fortress asserted that Phoenix resisted or denied less than 1% of claims in 2008 to almost 21% in 2011, as
compared to the national average of 1.5%. Fortress submitted a chart illustrating Phoenix’s denial rates. Transcript
at 17, 24-25; see also Chart of Life Insurance Policy Resistance/Denial Rates, available at
http://www.floir.com/siteDocuments/FortressGPHLDenialRateChart.pdf.
70
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the hearing, Jerry Kroll spoke about his experience handling a case involving Phoenix on behalf
of two life settlement funds. When the investors requested a change of ownership, Phoenix
responded months later threatening rescission if various documents were not provided. At that
point, the investors sued Phoenix, and Phoenix sought to void the policies and keep the
premiums. 75

Depositions revealed that Phoenix had encouraged its sales personnel to sell

policies attractive to investors. 76
Although many investors are no longer buying Phoenix policies, Fortress argued that this
means that Phoenix’s behavior has dramatically diminished the market value of the Phoenix
policies owned by Florida seniors. 77 Fortress further argued that there is a “contagion risk” of
other insurance companies following suit because Phoenix is generating case law that they can
avoid the two-year contestable period by asserting a lack of insurable interest. 78
Fortress asserted that investors want a marketplace free of fraud and STOLI policies.
They endeavor to do as much underwriting as they can 79; however, they have access to a more
limited data set than what is available to life insurance companies and, as a result, sometimes
buying portfolios with STOLI policies is unavoidable. Fortress argued that fraud prevention is
best addressed at the front end by the life insurance companies. Fortress contended that the law

75

Transcript at 52-54.
Fortress Written Submission, supra note 72, at 6; Transcript at 54-55. Excerpts from deposition videos were
played at the hearing. Fortress also submitted excerpts of transcripts from two depositions. See Fenton v. Phoenix
Life Ins. Co., Deposition of James Michael (Max) Labar (Mar. 29, 2010), available at
http://www.floir.com/siteDocuments/FortressEJamesLabarDepositionExcerptHighlighted.pdf; PHL Variable Ins.
Co.
Cases,
Deposition
of
Edwards
James
Humphrey
(Dec.
20,
2010),
available
at
http://www.floir.com/siteDocuments/FortressEHumphreyDepositionExcerptHighlighted.pdf.
77
Transcript at 27-28.
78
Transcript at 31-32.
79
For example, according to Fortress, investors can find and evaluate the address of the underlying insured in order
to figure out whether he or she lives in a neighborhood that suggests that he or she should have a $2 to $3 million
life insurance policy. Transcript at 43.
76
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should not allow insurance companies to turn a blind eye to fraud and then later claim a lack of
insurable interest, void the policy, and retain the premiums. 80
Fortress proposed five legislative changes: (1) make subjective intent irrelevant to
insurable interest; (2) prohibit insurable interest challenges after the contestable period; (3)
require a notice of validity of the policy from the insurance company within ninety days of
inquiry; (4) require return of premiums to the policyowner if a policy is voided; and (5) monitor
cost-of-insurance rate increases. 81 Each proposal is addressed in detail below in section III.C.
2. American Council of Life Insurers (ACLI)
Mr. David McDowell was present at the public hearing on behalf of the American
Council of Life Insurers (ACLI). 82 According to its website, ACLI is an association of more
than 300 member companies, which advocates for public policy that supports the industry market
place and the millions of American families that rely on life insurance products for financial and
retirement security. 83 ACLI opposed Fortress’s proposed legislative changes. 84
Mr. McDowell stated that the issue presented involves two markets. The first is the
legitimate life settlement market (termed “viatical settlement” market in Florida law), which has
existed for a long time. With respect to these policies, when the insured bought insurance
coverage, he or she was buying it to address a legitimate insurance need. 85 ACLI does not
believe that this market should be abolished as it provides a third option—other than lapse or

80

Transcript at 42-44.
Transcript at 33-51.
82
Transcript at 56-57.
83
See About ACLI, https://www.acli.com/About%20ACLI/Pages/Default.aspx (last visited Nov. 18, 2013).
84
See Transcript at 67-76.
85
Transcript at 57.
81
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cash surrender—to insureds who no longer need or want their policies. 86 ACLI asserted that this
market “is doing just fine.” 87
According to ACLI, the second market is what the hearing was actually about—a market
of stranger-originated life insurance (or “STOLI”), which is not life insurance at all. Those
buying STOLI policies suffer no financial consequences when the insureds die. Instead, those
investors want the insureds to die as quickly as possible in order to ensure a greater profit. 88
These STOLI policies were disguised to look like legitimate life insurance transactions in order
to induce the insurance companies into issuing them. ACLI argued that the notion that insurance
companies turn a blind eye to fraud is belied by the fact that the STOLI policies had to be
obtained by deceit. 89
When life insurance companies and regulators became aware of STOLI policies in 2006
and 2007, they both reacted. Because of the combination of legal and regulatory forces, the
value of these toxic assets on the secondary market was “absolutely crushed.” 90 These assets
were not able to be sold on the legitimate secondary market; however, the hedge funds smelled a
bargain. Fortress and other companies were able to buy these blocks of policies for pennies on
the premium dollars already paid. 91 In seeking the funds to buy these toxic assets, Fortress
issued notices to the investing public, in which it alerted the investing public that they were
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Transcript at 57, 92.
Transcript at 57.
88
Transcript at 57-58.
89
Transcript at 59.
90
Transcript at 60.
91
A recent article stated that Fortress bought the $6.2 billion KBC Bank NV portfolio for $332.5 million in late
2010. It later acquired the SageCrest portfolio with $514 million in face value for $27.6 million in a bankruptcy
sale, and the $1.34 billion HM Ruby fund portfolio through a default on a $65 million loan by fund manager
Himelsein Mandel Fund Management LLC. See Donna Horowitz, Fortress Told Investors Its Portfolio Could
Contain STOLI, THE DEAL PIPELINE (Nov. 20, 2013), http://www.thedeal.com/content/private-equity/fortress-toldinvestors-its-portfolio-could-contain-stoli.php [hereinafter Horowitz, Fortress Told Investors]. This totals $425.1
million paid for $8 billion in face value.
87
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looking to buy assets that may lack an insurable interest, may have been procured by fraud, that
may be subject to litigation and regulatory risk, and may be outright illegal. They told the
investing public that if any of these factors came to pass, it would have a significant and
profound effect on the value and liquidity of the policies in the portfolio. 92
Now, Fortress is having difficulty selling these policies in the legitimate secondary
marketplace. 93 ACLI opined that the Office should view the legitimate secondary life insurance
marketplace’s hesitancy and unwillingness to purchase these policies as a healthy vital sign of a
thriving marketplace and not an indication of a weakness that needs to be addressed through
legislation. 94
In resorting to court, ACLI contended, the life insurance companies are simply seeking to
affirm the three legal certainties that have long existed with respect to life insurance. First, if the
applicant lies on a life insurance application, the life insurance company can rescind the policy
within two years of policy issuance. Second, if the life insurance policy is issued without an
adequate insurable interest, it is an illegal contract and is therefore void ab initio. Third, if a life
insurance company knew or should have known of problems on the application or problems
associated with insurable interest, that life insurance company should bear the consequences.
Nothing has changed these legal certainties. 95
According to ACLI, whether or not a particular policy can be rescinded, whether or not
an insurable interest existed, and whether or not the premiums should be returned depend on the

92

Transcript at 59-61.
A recent article stated that Fortress began “shopping around its portfolio in September, only three years after
entering the market.” Horowitz, Fortress Told Investors, supra note 91. At this time, Fortress is not selling the $1
billion in Phoenix policies, which are tied up in litigation. See Donna Horowitz, Fortress Shops Life Settlement
Portfolio, THE DEAL PIPELINE (Oct. 22, 2013), http://www.thedeal.com/content/restructuring/fortress-shops-lifesettlement-portfolio.php.
94
Transcript at 61-62.
95
Transcript at 62-63.
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facts of each individual case. It would be difficult to legislate fairness and craft legislation that
would adequately address the equitable issues that could crop up in any individual case, which is
why no state has tried to do so, despite similar efforts by hedge funds to get legislation passed. 96
Mr. McDowell represented Phoenix in the lawsuit referenced earlier. If those depositions
presented an accurate reflection of what Phoenix was actually doing at the time, Phoenix would
not have been as successful as it has been in court. Phoenix has won the cases that is has
because, like a lot of other companies that were duped into issuing these policies, Phoenix has
credible issues it brought before the courts, which were able to look at the equities and reach a
reasoned decision. Phoenix has only contested eight death claims in the last four years; the
majority of the contest has been on policies that are still in force where the insured is still alive. 97
If this is really a one-company issue, then there’s no reason for legislation.

The

legitimate marketplace is doing just fine, and legislation would encourage toxic assets in the
marketplace. 98 Life insurance companies do not have any interest in issuing fraudulent policies.
Further, life insurance companies have generally been seeking rescissions while the insured is
still alive and not collecting the premiums until the insured dies before challenging the policies.
Moreover, life insurance companies do adequately police their agents. 99
ACLI explained that STOLI transactions are concealed from the insurance companies
and disguised to look like normal life insurance transactions. 100

96

During the underwriting

Transcript at 62-65. Fortress provided the Office with copies of legislation that was proposed in Connecticut (Bill
No. 409 in 2012 addressing cost of insurance increases), Delaware (HB 87 in 2013 providing for premium-return if
a policy is voided), and Minnesota (HF1031 in 2013 providing for premium refund and the right to seek a judicial
determination of policy’s validity if the insurance company refuses to state that it will not contest a policy for lack of
insurable interest within 120 days of receipt of a verification of coverage request). The text of these proposed bills
is available at http://www.floir.com/siteDocuments/FortressIDEHB87.pdf.
97
Transcript at 66-67, 89.
98
Transcript at 76.
99
Transcript at 87-88, 90.
100
Transcript at 78-79.
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process, if requests for information continually result in fraudulent information being produced,
at some point it is no longer the fault of the insurance company. 101
3. Life Insurance Settlement Association (LISA)
Present at the hearing on behalf of the Life Settlement Association (LISA) were Mr.
Darwin Bayston and Mr. Michael Freeman. 102 According to LISA’s website, LISA, established
in 1994, is the oldest and largest trade organization in the life settlement market with the goal of
advancing the highest standards for market participants and promoting education and
awareness. 103
According to LISA, the life settlement market (termed “viatical settlement” market in
Florida) has evolved from a largely unregulated viatical marketplace to today’s well-regulated
market, which has provided billions of dollars to tens of thousands of policyowners. This market
is one that includes a lot of lower-to-middle class policyowners in need of financial resources for
retirement, and several states are considering the use of life insurance policies for long-term care,
including policyowners qualifying for Medicaid. 104 Any market needs liquidity, and in the
current market, the money for the sale of policies comes from institutional investors, which buy
portfolios of policies that have already been viaticated. 105
LISA stated that it was referring to life settlements, not STOLI. 106 The litigation being
brought by insurance companies is not against life settlement companies and does not concern
policies assigned through a regulated life settlement transaction. 107 Instead, STOLI policies are
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Transcript at 91-92.
Transcript at 93, 103.
103
See LISA, http://www.lisa.org (last visited Nov. 20, 2013).
104
Transcript at 94.
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Transcript at 101-03.
106
Transcript at 95.
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Transcript at 104-05.
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sold via selling the beneficial interest in a trust, or in the case of premium-financed schemes,
there is a relinquishment or abandonment of the policy.

The seventeen licensed viatical

settlement providers in Florida are not the entities involved in STOLI transactions. There should
be a benefit of having a regulated transaction. 108
LISA disagreed with ACLI’s statement that investors hope insureds die as quickly as
possible. According to LISA, this is not true; rather, the investor assembles an investment
portfolio in an attempt to achieve a certain cash flow. 109
LISA asserted that certain issues either impede the ability of seniors to enter into a life
settlement transaction or diminishes the value received by seniors when they sell those policies.
These issues are discussed in more detail below in section III.D. LISA also supported premium
return legislation. The life insurance company conducts due diligence at the inception of the
policy. 110 When a life settlement occurs, the life settlement provider is required to go back to the
insurance company and ask for verification of coverage, which effectively notifies the insurance
company of the potential sale of the policy. This step provides another opportunity for the life
insurance company to evaluate the policy. 111 Insurance companies know which policies are
being sold, and they treat those changes of ownership differently. They track life settlements and
treat them differently at every stage. 112
Under Florida law, there is also a requirement that the life settlement company, as part of
its anti-fraud plan, evaluate the policy.

This requirement includes looking at the original

underwriting of the policy, the individual or entity paying the premiums, the issue of insurable

108

Transcript at 118-20.
Transcript at 99-100.
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Transcript at 122-23.
109

Page 30 of 51

interest, and any potential fraud or misrepresentation in the sale of the policy. Despite each of
these steps, sometimes policies will still slip through that should never have been issued. 113
LISA argued that legislation should be passed to allow for the return of premiums if the
policy has gone through a regulated life settlement transaction. LISA asserted that there is a
level of scrutiny and diligence in life settlement transactions, and the investors were not part of
any transaction that was originating the policy improperly. 114 At the point of sale, investors need
certainty and clarity that they will be restored to their original position if the policy is voided. 115
LISA asserted that anything that is perceived as increasing the risk to the investors results
in them paying a lower price to the consumer. If actions are taken that reduce the perception of
risks that investors have, then the benefit flows back to the seniors who are selling policies. 116
LISA has provided its suggested language for a premium-return amendment. 117
4. Institutional Longevity Markets Association (ILMA)
Mr. Thomas Weinberger spoke on behalf of the Institutional Longevity Markets
Association at the public hearing. ILMA was formed by institutional investors and leading
investment banks that were focused on longevity and mortality markets and life settlements. 118
These investors participate primarily in what ILMA called the tertiary market but is termed the
“secondary market” under Florida law (the subsequent trading after a policy is first sold). The
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Transcript at 109.
Transcript at 109-10, 114-18.
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Transcript at 111-12.
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Transcript at 124.
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LISA Submission, supra note 26, at 7.
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Transcript at 125. Members include Wells Fargo, Wilmington Trust, Credit Suisse, Fortress, Neo Partners, and
other groups, some of whom are investors on behalf of pension funds. Id.
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Institutional Longevity Markets Association (ILMA) submitted a written comment supporting
each of Fortress’s proposed legislative changes. 119
According to ILMA, the life settlement industry provides a great service to seniors and a
reasonable return to institutional investors. In ILMA’s view, the issue presented at the hearing
was not STOLI-related, but rather whether what it called the secondary market (termed the
“viatical settlement” market in Florida) will continue to exist in Florida. ILMA asserted that the
tertiary market (termed the “secondary settlement” market in Florida) is crucial because it
provides liquidity.

Investors provide the capital that ultimately feeds the life settlement

market. 120 ILMA estimates that the size of secondary and tertiary markets is probably in the
billions of dollars. 121
The institutional investors seek protections because investors who buy blocks of policies
have limited access to information. Mr. Weinberger stated that he is actively involved in helping
the companies do the due diligence on these policies, and they do not have access to the insureds.
Typically, the investors are provided with some sale documentation that was provided at the time
of the life settlement. When an investor buys a policy, it receives updated medical information.
However, due to privacy laws, there are significant limitations on who can contact the insured
and when. Despite the limited information available, investors do a good job of identifying
fraudulently originated policies and refusing to buy them. 122
Insurance companies, however, are in the best position to do the proper diligence—when
the policy is originated. In ILMA’s view, it is simple for insurance companies to determine what
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available

at

is going on with the policy in the two-year contestable period. The insurable interest issues are
going to arise in only a small subset of policies—large face-value whole life policies with older
age issuances. All the insurance companies need to do is take the inexpensive step of contacting
the insured six months after origination. This will enable them to quickly discern if the insured
sold the policies. Unfortunately, insurance companies are frequently not interested in taking that
step. Institutional investors cannot take the same steps as the insurance companies years later. 123
ILMA disagreed with ACLI that there are legal certainties, contending that uncertainty in
the market is driving the interest in reforms and legislation. The issue of whether a policy can be
challenged after the two-year contestable period is far from settled in Florida. Limiting insurable
interest challenges to the contestable period will not open the door to fraud. 124
The secondary life market is needed and is poised to grow. Seniors nearing retirement
age need to be able to settle their policies to either fund a comfortable retirement or perhaps pay
for long-term care needs. 125 Some states, including Florida, have been considering whether they
should get in the market of life settlements in order to fund Medicaid long-term care costs. In
order for this market to grow, there needs to be greater legal certainty. The balance of equities
has to happen on a more global scale rather than just on individual policy issuances. 126
ILMA asserted that STOLI transactions have largely disappeared from the market, and
insurance companies and investors have become better at identifying them. ILMA is not aware
of any institutional investors that are actively participating in STOLI transactions; the most
egregious practices probably took place in the 2007-2008 period. However, this does not obviate
the need for more certainty in the market, especially in Florida courts.
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Because of this

uncertainty, the prices that investors are willing to pay for Florida policies are much lower than
the rest of the country. 127
5. Professional Benefits, Inc.
Mr. James Tollerton of Professional Benefits in Sarasota, Florida, was invited by
representatives at the Florida Chapter of the National Association of Insurance and Financial
Advisors (NAIFA) to speak as a typical Florida insurance agent about his experiences. In Mr.
Tollerton’s view, the further we get away from the essential underpinnings of the life insurance
industry of insurable interest, the more slippery the slope. When a stranger owns a life insurance
policy on an insured, the insured does not know who owns the policy, where the policy is, or
what is going to happen. It is a very uncomfortable prospect. Most of the seniors that settle their
policies have no idea of the potential tax implications and have no idea what is happening.
Mr. Tollerton does not have a great deal of experience with viatical settlements
personally, but he did assist in settling a policy for a friend fifteen years ago who had cancer.
Mr. Tollerton became very uncomfortable with the process, because he received phone calls
every few months inquiring as to how his friend was doing. In another situation, a senior sold
his $2 million policy and subsequently realized that he no longer knew who owned his policy.
Mr. Tollerton expressed that the bottom line from an insurance agent’s perspective is that
an agent is in the business of insuring lives for families, businesses, and charities in some
instances. The vast majority of the agents in NAIFA and legitimate agents in Florida have no
interest in participating in the viatical settlement market because of the ongoing problems that
naturally happen once a policy is sold. The secondary life market can be analogized to the
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mortgage industry, where mortgages were packaged together and sold in the secondary market,
which brought about a great deal of trouble. 128
6. Florida Insurance Council (FIC)
Mr. Paul Sanford spoke at the hearing on behalf of the Florida Insurance Council (FIC),
Florida’s largest insurance trade association. 129 Mr. Sanford stated that when an insurance
company receives a verification of coverage request, it is unlikely that any substantial
underwriting will take place at that time. With respect to premium-return legislation, the facts
are different in every case and a court needs to be able to assess those facts to dispense equity.
The underwriting practices by life insurance companies are about as strong as they can
get, unless they expend huge sums of money and large amounts of time, which will increase the
cost of insurance. The larger the policy, the more checking that takes place. However, Mr.
Sanford has seen, for example, situations in which an insurance company received financial
statements from CPAs that did not exist.
In FIC’s view, if legislation is considered, it would be good to review the National
Association of Insurance Commissioner’s (NAIC) model act on STOLI transactions, 130 in
particular, the five-year provision on nonrecourse premium financing and the limitations on
transferring these policies and combine those provisions with the trust provisions from the
National Conference of Insurance Legislators (NCOIL) model act, 131 which would get to the
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heart of the situations where STOLI originators are able to deceive insurance companies. The
implementation of these two measures could possibly eliminate STOLI transactions, which
appears to be the real hazard that the secondary market is having.
C. Legislative Changes Proposed by Fortress
Fortress suggested five legislative changes to address what it perceives as the lack of
protections for investors in the secondary life insurance market, asserting that one or all of the
legislative changes would bring greater certainty and stability to the market. The Institutional
Longevity Markets Association (ILMA) supported each of these proposed legislative changes. 132
The American Council of Life Insurers (ACLI) opposed these changes. This report discusses
each of Fortress’s proposed legislative changes in turn.
1. Make subjective intent irrelevant to insurable interest. Fortress’s first proposed
legislative change was to clarify that an insured’s subjective intent is irrelevant to the issue of
insurable interest. 133 Fortress asserted that “[i]nsurers have been able to cloud the issue and
successfully create uncertainty in the law where none should exist. By doing so, they have
chilled the market. To curb such baseless litigation and provide market stability, the [Office] and
Florida Legislature should make clear that intent is irrelevant to the insurable interest
requirement under Florida law.” 134 In the hearing, Fortress emphasized that, in its view, the
subjective intent of an insured, who may have died by the time the issue is in dispute, is a
difficult and unpredictable test to apply. 135 As a specific example, Fortress pointed to the 2012
federal court decision of Sciaretta v. Lincoln National Life Ins. Co., 136 asserting that in that case,
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although the policy was not actually sold, the insurance company nonetheless argued that the
insured, Mr. Cotton, had considered settling the policy and, therefore, there was no insurable
interest and the policy was void ab initio. 137
ACLI responded that a determination of insurable interest rarely involves consideration
of subjective intent. According to ACLI, the Delaware Supreme Court and other courts have
instead looked at the factual circumstances of the policy issuance and decided, based on that set
of facts, whether there was an insurable interest. 138
A review of the Sciaretta decision reveals that the circumstances surrounding the policy
indicated many of the classic hallmarks of a STOLI arrangement. The insured, Mr. Cotton, had
entered into an Exclusive Rights Agreement with Wealthmodes, LLC, in which Wealthmodes
paid Mr. Cotton a fee that was equal to the initial premiums owed to Lincoln, in exchange for a
twelve-month exclusive right to arrange for the future sale of any life insurance policies it
obtained for Mr. Cotton. 139 Shortly thereafter, Mr. Cotton formed an irrevocable trust and
sought an $8 million life insurance policy from Lincoln. The application represented that Mr.
Cotton’s annual income was $730,000, although his tax return from the previous year reflected
an annual income of only $170,999. Mr. Cotton also represented in the application that the
policy was not being funded via premium financing loan or with funds borrowed, advanced, or
paid from another person or entity and that he would not receive any compensation as a result of
the policy being issued. 140 Subsequently, Lincoln issued a $5 million policy to the trust and Mr.
Cotton paid for the initial premiums with funds received from Wealthmodes. After the initial
premium payments, the trust obtained a premium-finance loan in order to continue to pay
137

Transcript at 37; see also Fortress Written Submission, supra note 72, at 1, 7-8.
Transcript at 70.
139
Sciaretta, 899 F. Supp. 2d at 1321, 1325.
140
Id. at 1321.
138

Page 37 of 51

premiums. 141

The premium-finance company marketed the policy to secondary market

investors, receiving two offers to purchase the policy. 142 Almost two years after the policy was
issued, Mr. Cotton was diagnosed with terminal cancer and died six months later. 143 Before Mr.
Cotton passed away, the premium-finance company notified the trust that the loan must be repaid
in order to satisfy the loan and retain the policy; the premium-finance company later foreclosed
on the policy in satisfaction of the loan. 144
The Southern District of Florida ruled that, consistent with Florida contract law 145 and
two other Florida decisions (Pruco Life Insurance Co. v. Brasner 146 and AXA Equitable Life
Insurance Co. v. Infinity Finance Group 147), there is an implied covenant of good faith that
attaches to Florida’s insurable interest requirement. 148 Thus, the Southern District held, if the
insurance policy at issue was procured with the intention that it would be assigned or otherwise
transferred to a person or entity with no insurable interest in the insured, it is void ab initio.149
After reviewing the circumstances and the arguments made by the parties, the Southern
District found that there was a genuine issue of material fact and denied the life insurance
company’s motion for summary judgment that the policy was void ab initio because it lacked an
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insurable interest at inception. 150 Subsequently, at trial, a jury found that it was not intended, at
the time of procurement, that the policy would later be assigned or transferred to someone with
no insurable interest. 151
2. Prohibit insurable interest challenges after the two-year contestable period.
Fortress’s second proposed legislative change was to prohibit insurable interest challenges after
the two-year contestable period. In Fortress’s view, it has been long settled that life insurance
companies are afforded the two-year window of time to complete underwriting, identify red
flags, and determine if a policy has been issued based on misrepresentations. 152

Fortress

contended that insurance companies have attempted to contravene this two-year period by
fixating on insurable interest, and the resulting uncertainty diminishes the value of policies and
threatens to eliminate or significantly curtail the market. 153 The case law is unsettled as to this
issue. 154
ILMA similarly asserted that “[a]ny question as to whether or not a policy’s validity can
be challenged ad infinitum adds prohibitive uncertainty in the market for the sale of life
insurance policies, depriving the consumer of the maximum value of her asset.” 155 At the
hearing, ILMA asserted that the inability to challenge the lack of insurable interest after the twoyear contestable period will not open the door to fraud. IMLA stated that a New York case many
years ago held that a policy cannot be challenged on any basis after the end of the contestable
period, and it did not lead to a rampant increase in fraud in New York. 156 There are red flags; the
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insurance companies know what they are, but sometimes choose to ignore them. ILMA argued
that the balance of equities has to happen on a more global scale rather than with individual
policies. 157
ACLI responded that most states in the country have rejected the principle that there
cannot be any insurable interest challenge after the contestable period, reasoning that the public
policy behind insurable interest is too important to be subject to a two-year bar. Restricting
insurable interest challenges to the two-year contestable period would mean that an illegal
contract would not be illegal based on a provision contained in the illegal contract. According to
ACLI, such a rule would have unintended consequences. For example, in Florida, there was a
case where the insured found out that someone she did not know had forged applications and
taken out nine different life insurance policies on her life. If she had found out after the two-year
period, there would be nothing that she or anyone else could do to address the situation. 158
A review of the case law reveals that the courts are divided on the issue of whether an
incontestability clause applies to bar a claim that a contract is void ab initio. The majority view
allows insurable interest challenges after the two-year contestable period. As summarized by a
recent decision from a Florida federal district court in Pruco Life Insurance Co. v. Brasner 159:
Courts following the majority view hold that incontestability clauses have
no effect where a policy is void ab initio for lack of an insurable interest. Such
courts will allow an insurance company to raise a void ab initio claim even after
the incontestability period has expired. In contrast, courts following the minority
view hold that incontestability clauses bar insurance companies’ claims regarding
the validity of insurance policies.
Florida law embraces both the public policy that prohibits an insurance
company from contesting the policy after the contestability period expires and the
public policy that an insurable interest is necessary for an insurance policy to be
valid in the first place. See Fla. Stat. § 627.404(1); Fla. Stat. § 627.455. Neither
157
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party cites binding caselaw requiring this Court to reconcile one policy over the
other. However, at least one other court in the Southern District of Florida has
conformed to the majority view in the face of a challenge regarding lack of
insurable interest after a contestability period had expired. See Rubenstein, No.
09–21741–CIV–UNGARO. In Rubenstein, Judge Ungaro held that “if the Policy
is void ab initio because an insurable interest is tacking, the incontestability
clause would be of no effect.” Rubenstein, No. 09–21741–CIV–UNGARO, DE 28
at 5, 5 n. 4. Furthermore, the minority view decisions are distinguishable from
this case . . . as the Florida legislature has promulgated statutes regarding both
policies. See Fla. Stat. § 627.404(1); Fla. Stat § 627.455.[ 160]
The court in that case reasoned that although a compelling policy argument was presented that
the minority view encourages insurance companies to timely investigate policies, protects
policyowners, and prevents insurance companies from later receiving a windfall, “there is a
compelling countervailing view that allowing an incontestability period to bar a lack of insurable
interest claim actually encourages fraud.” 161 “[U]nder the minority view, ‘if bad actors can
disguise their fraud for two years, their hands; are washed clean . . . and they are free to collect
on their ill-gotten gains.’ ” 162
A subsequent Florida federal district court in Pruco Life Insurance Co. v. U.S. Bank163
agreed with the minority view. The court reasoned that in Florida, an insurance company may
not challenge a policy based on fraud outside the contestable period and, in the STOLI context, a
lack of insurable interest may not be divided from the fraud that created it: “[W]hether the fraud
renders the policy voidable or void ab initio is inconsequential; this holds especially true in this
case, where [the] lack of insurable interest claim is ultimately traceable to fraud.” 164
3. Require a notice of validity from the insurance company within 90 days of
inquiry. Fortress’s third proposed legislative change was to require insurance companies to,
160
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upon inquiry by an investor, provide a notice as to a policy’s validity within ninety days.165
Fortress argued that this requirement would provide increased security in the marketplace
because, “[r]ather than be permitted to rebuff good faith efforts to receive assurances of a
policy’s validity . . . , insurance companies should be required to offer a definitive response. For
now, insurance companies are content offering no information and forcing their policyowners to
continue making premium payments.” 166 ILMA added that “[i]f, after two years of policy
issuance the insurer has any question as to the validity of a policy, it should be prepared to make
those concerns known when asked to do so by a purchaser of a policy,” which would provide
stability to the market. 167
ACLI countered that this legislative change would essentially privatize the public policy
of insurable interest and take it out of the hands of the courts. The life insurance company,
however, does not have access to subpoena powers, information from third parties, or even really
access to the insured at that point. Instead, the insurance company would be forced to make an
insurable interest determination based on information it already had in its possession when it
underwrote the policy. The investors, on the other hand, have unfettered access to the insured. 168
The Florida Insurance Council (FIC) also opposed this legislative change. FIC asserted
that when an insurance company receives a verification of coverage request, it is a question of
whether the policy is in force and whether the premiums are paid. FIC argued that it is unlikely
that any substantial underwriting is going to take place at that time, so to use it as a vehicle to cut
off any questions about insurable interest seems to be way far afield.
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4. Require return of premiums if a policy is voided. Fortress’s fourth proposed
legislative change was to require, even when a life insurance policy is deemed void, that the
insurance company return the premium payments. 169

Fortress asserted that despite the

straightforward principle of law that when a party rescinds an agreement, the opposing party
must be put back in the position it occupied when the agreement was entered, some insurance
companies have successfully convinced courts that they should be entitled to the premiums paid
under the policy. Fortress argued that not only does such reasoning conflict with well-settled
law, but “it creates one of the most perverse incentives imaginable” and is chilling the market. 170
Fortress argued that the proper remedy should not be to undercut the law of rescission, but rather
to execute on remedies against those that are actually complicit in the fraud. 171 In Alabama 172
and Georgia, 173 the insurable interest statutes require the return of premium payments without
interest in the event a contract is void.
LISA also supported premium-return legislation and suggested specific wording for a
proposed amendment in its written submission.174 LISA argued that although the law has
required premium-return for over 150 years, insurance companies “are issuing policies that
violate insurable interest laws, failing to take the proper steps to prevent or detect such
improperly issued policies, refusing to respond to requests from owners to verify the validity of
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the policies, and then, after collecting the premium for years and years, attempting to keep those
premiums.” LISA asserted that the amendment would not require premium return for STOLI
policies, but rather for regulated viatical settlement contracts. Because these policies and the
subsequent regulated viatical settlement transactions are the subject of “rigorous vetting,”
insurance companies should be required to return premiums even when a policy is rescinded.
LISA argued that this amendment would “ensure uniform public policy,” would “remove unjust
enrichment by any party” and would “ensure the property rights and market value of life
insurance for owners of life policies, including investors, who pay premiums and have not
violated insurable interest laws.” 175
ILMA likewise asserted that if the insurance company is not enjoined from keeping the
premiums if a policy is determined to be invalid after the contestable period, “this would provide
an incentive for the insurer to be lax in its underwriting and its further examination as to the
validity of the policy, because if it was later determined that the policy was invalid, it gets to
keep the premiums that were paid in good faith by the purchaser.” 176
In opposition to this proposed change, ACLI submitted a letter from Valmark Securities,
an early entrant to the life settlement brokerage business that stated that it “favors a wellorganized and regulated secondary market for life insurance” and that “see[s] the benefit of
helping a select group of older clients get true market value for their policies.” 177 In that letter,
Valmark Securities argued against a premium-return requirement.

Specifically, Valmark

Securities contended that Fortress knew it was purchasing policies with the indicia of STOLI and
is now seeking premium-return legislation in order to profit from these policies it bought on the
175
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14,

2013),

available at

secondary market at a deep discount. 178 Valmark Securities disagreed that such a legislative
change is necessary in order to provide stability to the current market:
It is patently false, as the investors’ interests assert, that unless certain
states enact legislation requiring the return of premium upon rescission, the
availability of funding for seasoned life insurance policies (those originally
purchased to protect families or businesses as opposed to being purchased for
speculation will be ruined. We can tell from the policies being purchased today,
that the market has adjusted and smart investors have adjusted their buying
parameters to buy only seasoned policies excluding policies conceived in fraud.
In fact, by rewarding investment in speculative pools of policies based on fraud
several years ago might, draw capital away from pools of seasoned policies now
being assembled that are from client[s] who purchased these policies to protect
their families or business.[ 179]
Valmark Securities stated that “[i]n those cases where the [insurance] companies have prevailed,
fraud was rampant and those who assisted its commission had full knowledge of what was
occurring in providing the funds. . . . [W]hen fraud is proven in a court of law, the speculators
should not profit from having their premiums returned.” 180
At the hearing, ACLI contended that, contrary to Fortress’s assertion that premium refund
is a bedrock principle, rescission is an equitable remedy and the court is allowed to weigh the
equities and evaluate the facts of each case. Some courts have ruled that the public policy behind
insurance fraud is so strong that they were not going to force a life insurance company to give
back premiums to the entity that defrauded it, because doing so would make life insurance fraud
a low-risk, high-reward proposition.

Other courts have ordered premium return, but have

allowed the life insurance company to offset against those premiums damages that it suffered
separate and apart from the mere issuance of the policy. Finally, courts, including a Florida
court, have ruled that if a life insurance company knew or should have known that there was an
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insurable interest concern, it is not entitled to retain premiums. Courts across the country have
simply applied the three legal certainties of the law to reach equitable resolutions. 181
The FIC also opposed this legislative change, arguing that in order to dispense equity in
these cases, it is necessary to ensure that the parties who participated in the wrongdoing are
punished to some extent, and those who did not are not punished. The only way such an
individualized assessment can happen is through the courts. Requiring a return of premiums in
every one of these circumstances may guarantee a large return on a risky investment that was
bought with the knowledge of what was being bought. 182
A review of the case law in Florida reveals that rescission “is an equitable remedy where
the primary obligation is to undo the original transaction and restore the former status of the
parties.” 183 As a general rule, restoring the former status of the parties would require the life
insurance company to return the premiums paid. However, at least one case from the Fifth
District of Florida has distinguished contracts that are void ab initio, holding that “as a general
rule, contracts that are void as contrary to public policy will not be enforced by the courts and the
parties will be left as the court found them. We see no reason to depart from the general rule
where, as in the instant case, the party seeking to enforce the contract is the only party who
engaged in deceptive and misleading conduct at the time the contract was entered into.”184
Accordingly, the Fifth District refused to order the refund of the premiums paid to the insurance
company. 185

A federal district judge, however, in Pruco Life Insurance Co. v. Brasner,

considered departing from this rule when evidence arose that the life insurance company may
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have been on notice of fraud and turned a blind eye to red flags that if timely and properly
investigated would have led the insurance company to rescind or seek to void the policy before it
was sold to a purchaser on the secondary market. 186
5. Require monitoring of any cost-of-insurance rate increases. Fortress’s fifth, and
final, legislative proposal was to require the Office to monitor cost-of-insurance rate increases to
prevent insurance companies from discriminatorily targeting policyowners that are investors.
Investor-owned policies can be identified because when an investor buys a permanent life
insurance policy, it does not put extra premium into the product to accumulate value, but rather
just enough to keep the policy in force. Fortress asserted that Phoenix identified these policies
and targeted them for a discriminatory rate increase in an apparent attempt to force the investors
to decide to allow the policy to lapse because of the rate increase. 187
Fortress contended that “[i]f investors on the secondary market must accept that any
policy they purchase may be arbitrarily subject to premium increases, it decreases the worth of
these policies.

Accordingly, like many other states, Florida should protect its seniors by

scrupulously monitoring and investigating any suspicious cost of insurance rate increases.”188
ILMA stated that “[r]ate increases should only occur in accordance with the provisions of the
policy. To arbitrarily and discriminatory impose premium increases because of the status of the
owner of the policy would unnecessarily and illegally reduce the value of the policy to the
consumer.” 189

Fortress stated that if a policy has been in force for a number of years,
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preapproval of a rate increase should be required, which would simply require that the insurance
company explain to the Office the reason behind the rate increase. 190
ACLI responded that cost-of-insurance increases are heavily regulated by any state, and
the language that is included in life insurance policies with respect to cost-of-insurance increases
is usually specifically approved by state regulators. ACLI argued that in the rare circumstances
that life insurance companies do not follow the language in the policies, the proper remedy is to
either complain to the regulators or to the court. In ACLI’s view, the notion that legislation is
needed in order to deal with these issues is unfounded. 191
D. Legislative Issues Asserted by LISA
In addition to supporting a premium-return amendment, which is discussed above, LISA
identified five other issues that, in its view, should be addressed or corrected via legislation.192
Those issues are set forth below.
1. Nonpayment of interest on death claims.

According to LISA, life insurance

companies often fail to pay statutorily and contractually required interest on death benefits,
depriving beneficiaries of the total proceeds due. 193 LISA asserted that no interest was paid on
3.4 percent of 1,003 viaticated policies. In 70% of those cases, the insurance company paid the
interest once notified of the deficiency. 194 Viatical settlement providers or institutional investors
in the secondary market know how to remedy the situation. However, if the beneficiary is
unaware of the entitlement to interest, such as may be the case with seniors, the interest remains
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unpaid. LISA recommended that the issue be examined and laws be enacted in order to ensure
that life insurance beneficiaries receive all of the benefits due from a death claim. 195
2. Unauthorized changes of ownership data by insurance companies. LISA asserted
that from November 2009 through July 2012, insurance companies made 944 unauthorized
changes to ownership data on policies without authorization or knowledge of the policyowner.
Although such changes may not be deliberate, they are detrimental—more than 35% of these
changes could lead to a loss of coverage. Thus, LISA recommended examining the issue of
unauthorized changes to ownership data and enacting laws to ensure that ownership data for life
insurance policyowners is protected from unauthorized changes. 196
3. Obstruction in obtaining verification of coverage. LISA asserted that a number of
insurance companies obstruct policyowners and life settlement providers and brokers from
obtaining verifications of coverage. In LISA’s view, these actions impair the market for seniors,
and in some cases, the process becomes so complicated or lengthy that the transaction is not
completed or the value paid for the policies is negatively affected. LISA also asserted that
insurance companies refuse to honor the investor owners’ requests for policy information. Thus,
LISA requested legislation to ensure that the insurance companies provide a verification of
coverage and policy information. 197
4. Preventing life insurance producers or agents from advising or being involved in
viatical settlement transactions.

The next issue asserted by LISA was that insurance

companies are prohibiting licensed life insurance producers from advising and assisting
policyowners with life settlements via the use of false information, threats of economic

195

Id. at 3; see also Transcript at 96.
LISA Submission, supra note 26, at 3-4; Transcript at 96-97.
197
LISA Submission, supra note 26, at 4; Transcript at 97.
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sanctions, and termination. Seniors consider their agents to be a source of financial advice and
counsel and, consequently, this prohibition creates a negative impression of a viatical settlement
transaction. Accordingly, LISA suggested examining insurance companies for violations of the
Viatical Settlement Act and the Unfair Insurance Trade Practices Act and enacting laws to ensure
that insurance companies do not impair insurance producers from being able to advise and assist
their clients with viatical settlements. 198
5. Life expectancy provider registration requirement. Finally, LISA argued that
certain provisions of the Viatical Settlement Act are outdated, fail to provide consumer
protection, and impair the functioning of the viatical settlement market for seniors. In LISA’s
view, not only is the requirement ineffective and improperly viewed as a validation of registered
life expectancy providers, it is impairing the functioning of the market. The requirement does
not allow for viatical settlement providers to use expectancies generated in-house. Thus, LISA
suggested that the Legislature repeal all provisions pertaining to life expectancy providers,
including the prohibition on a viatical settlement provider or broker from being an owner or
office, director, or employee of a life expectancy provider. 199

IV.

CONCLUSION

Based on the materials submitted and testimony provided, there appear to be adequate
protections for purchasers of life insurance policies in the secondary life insurance market to
ensure that the market continues to exist. The five legislative changes proposed by Fortress, and
supported by ILMA, appear to be proposed in order to address what Fortress asserted is only a
“small handful,” 200 or “2 percent,” 201 of insurance companies seeking to, in Fortress’s view,
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LISA Submission, supra note 26, at 5-6; Transcript at 98.
LISA Submission, supra note 26, at 6.
200
Transcript at 20.
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improperly invalidate policies. The current legal structure provides an avenue of relief, and the
courts are addressing these issues by applying equitable principles based on the fact-specific
circumstances of each case.
There is a significant concern that enacting these legislative changes may have the
unintended consequence of encouraging STOLI and fraud.

An attendant problem to the

existence of STOLI schemes is that individuals are encouraged at the outset to procure more life
insurance than would be needed if being purchased for legitimate insurance purposes. This
treatment of life insurance solely as a commodity from inception is at odds with the purpose of
life insurance and may have negative ramifications for the industry, to the detriment of Florida
consumers, life insurance companies, and the legitimate viatical settlement industry.
As a result of the hearing and its review of the materials submitted, the Office has
identified issues that may merit further investigation administratively, but has no
recommendations for legislative action at this time.

201

Transcript at 33.
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APPENDIX A
TRANSCRIPT OF SECONDARY LIFE INSURANCE
MARKET PUBLIC HEARING ON OCTOBER 25, 2013

APPENDIX B
SURVEY AND RESULTS

SECONDARY LIFE MARKET SURVEY QUESTIONS
*

1. What is the total count of Florida in-force life policies as of June 30, 2013?

*

2. What is the total sum of the face amount of Florida in-force life policies as of
June 30, 2013?

*

3. What is the count of Florida in-force life policies that were owned by a trust as of
June 30, 2013?

*

4. What is the sum of the face amount of Florida in-force life policies that were
owned by a trust as of June 30, 2013?

*

5. For the previous two responses, are your answers based on known or estimated
information?

*

6. What is the count of Florida in-force life policies that were owned by a bank or
financial institution as of June 30, 2013?

*

7. What is the sum of the face amount of Florida in-force life policies that were
owned by a bank or financial institution as of June 30, 2013?

*

8. For the previous two responses, are your answers based on known or estimated
information?

*

9. What is the count of Florida in-force life policies that were financed through a
premium finance company or other structured loan program as of June 30, 2013
(do not include insurer-financed policies)?

*

10. What is the sum of the face amount of Florida in-force life policies that were
financed through a premium finance company or other structured loan program as
of June 30, 2013 (do not include insurer-financed policies)?

*

11. For the previous two responses, are your answers based on known or estimated
information?

*

12. What is the count of Florida in-force life policies that have been viaticated as of
June 30, 2013?
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*

13. What is the sum of the face amount of Florida in-force life policies that have been
viaticated as of June 30, 2013?

*

14. For the previous two responses, are your answers based on known or estimated
information?
15. Please provide any comments you have regarding the data that has been provided.

*

16. Does your company have procedures in place to evaluate the impact of viaticated
policies on the net-present-value of the life insurance book of business?
17. If you responded 'Yes' to the previous question, please provide an explanation of
the procedures or include them in the Supporting Documentation component and
respond 'Supporting Documentation' here. DO NOT INCLUDE 'TRADE
SECRET' INFORMATION IN YOUR RESPONSE.

*

18. Provide the name and title of the officer of the company who has reviewed the
submission of this data and who would attest that the above information is true
and accurate to the best of his or her knowledge.

* Required field
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SUMMARY OF SURVEY RESULTS
393 of 425 companies completed the survey (92.4%).
The companies responding represent 92.3% of the face amount of Florida life insurance policies
in-force as of December 31, 2012.
63 companies had no in-force policies in Florida as of June 30, 2013.
Three companies reported data solely related to credit life and term policies.
327 companies responding to the survey appear to have in-force Florida policies that could be
subject to viatication.
319 companies did not have procedures in place to evaluate the impact of viaticated policies on
the net-present-value of the life insurance book of business.
Trust-Owned, Bank-Owned, and Premium-Financed Policies:
186 companies (57%) relied on estimates to respond as they were not able to readily identify all
trust owned, bank-owned, and premium financed policies
Based on either known or estimated data:


Trust-owned Policies:
o 175 companies identified 52,725 in-force life policies owned by a trust for $72.348
billion.
 86 (49%) of these companies identified 11,476 trust-owned policies based
on known data.
 89 (51%) of these companies identified 41,249 (78%) trust-owned policies
based on estimates.
 85(49 %) of these companies identified $14,044,453,841 (19%) trustowned policies based on known data.
 90 (51%) of these companies identified $58,303,266,059 (81%) trustowned policies based on estimates.
o 157 companies reported no policies on their books as trust-owned.
 95 (62.5%) of these companies responded based on known data.
 57 (37.5%) of these companies responded based on estimates.



Bank or Financial Institution Owned Policies:
o 89 companies identified 9,647 policies owned by a bank or financial institution, with
a face value of $6.280 billion.
 33 (37%) of these companies identified 4,500 bank-owned policies based
on known data.
 56 (63%) of these companies identified 5,147 bank-owned policies based
on estimates.
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33 (37%) of these companies identified $2,137,438,295 in bank-owned
policies based on known data.
56 (63%) of these companies identified $4,142,757,582 in bank-owned
policies based on estimates.

o 238 companies reported no policies bank-owned policies on their books
 138 (58%) of these companies responded based on known data.
 100 (42%) of these companies responded based on estimates.


Premium Financed Policies:
o 16 companies indentified 8,134 policies financed through a premium finance
company or via another structured loan program in the amount of $1.340 billion in
face value.
 9 (56%) of these companies identified 8,022 premium financed policies
based on known data.
 7 (44%) of these companies identified 112 premium financed policies
based on estimates.
 9 (56%) of these companies identified $903,861,925 in premium financed
policies based on known data.
 7 (44%) of these companies identified $436,154,886 in premium financed
policies based on estimates.
o 311 companies reported no premium financed policies on their books
 150 (48%) of these companies responded based on known data.
 161(52%) companies responded based on estimates.

Viaticated Policies:
159 companies (49%) relied on estimates to respond as they were not able to readily identify all
viaticated policies.
o 64 companies have identified, based on either known or estimated data: 1931
viaticated policies at a face value of $1.500 billion in face value.
 24 (38%) of these companies identified 364 viaticated policies based on
known data.
 40 (62%) of these companies identified 1567 viaticated policies based on
estimates.
 24 (38%) of these companies identified $474,392,147 viaticated policies
based on known data.
 40 (62%) of these companies identified $1,025,722,008 viaticated policies
based on estimates.
263 companies (80%) have no knowledge of viaticated policies on their books. Of these 263
companies 257 have no procedures in place to evaluate the impact of viaticated policies on the
net-present-value of the life insurance book of business.
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2013 Life Policy Target Survey Results

Company Totals

"Known" Totals

(includes estimated data)

(excludes estimated data)

6,628,892

6,628,892

$987,404,181,004

$987,404,181,004

3 Number of policies owned by a trust

52,725

11,476

4 Face value of policies owned by trust

$72,347,719,901

$14,044,453,841

9,647

4,500

$6,280,195,877

$2,137,438,295

8,134

8,022

$1,340,016,811

$903,861,925

1,931

364

$1,500,114,155

$474,392,147

Question #

Summary of Question

1 Total Count of Florida in-force policies
2 Total Sum of Florida in-force policies
*Number of companies with Florida in-force policies: 327

*Number of companies identifying trust-owned policies: 175
6 Number of policies owned by bank or financial institution
7 Face value of policies owned by bank or financial institution
*Number of companies identifying bank owned policies: 89
9 Number of premium-financed policies
10 Face value of premium-financed policies
*Number of companies identifying policies financed: 16
12 Number of policies viaticated
13 Face value of policies viaticated
*Number of companies identifying viaticated policies: 64

* Excludes companies that expressly indicated that they do not have life insurance business in Florida as of June 30, 2013, or
write only the kinds of policies that would not be subject to viatication (e.g., credit life, group, term, or accidental death and
dismemberment).

APPENDIX C
FLORIDA REGULATORY AND ENFORCEMENT ACTIONS
PERTAINING TO VIATICAL SETTLEMENT PROVIDERS

FLORIDA REGULATORY AND ENFORCEMENT ACTIONS
SINCE OCTOBER 1, 1996
The below information is current as of November 30, 2013
Administrative Complaints – (2)



Accelerated Benefits Corporation
Wm. Page & Associates, Inc. d/b/a the Lifeline Program

Orders to Show Cause – (3)
Includes Notice and Order to Show Cause




Coventry First LLC
Future First Financial Group, Inc.
Mutual Benefits Corporation

Orders to Cease & Desist – (7)








Findco, Inc.
Future First Financial Group, Inc.
GWG Life Settlements, LLC f/k/a Great West Growth, LLC
Mutual Benefits Corporation
Resource Funding Group, Inc. et al.
Robin Hood International, Ltd et al.
VESPERS, LLC

Orders – (10)











Accelerated Benefits Corporation
Amerifirst Funding Group, Inc.
Future First Financial Group, Inc.
GWG Life Settlements, LLC f/k/a Great West Growth, LLC
Justus Viatical Group, LLC et al.
Kelco, Inc.
Neuma, Inc.
Resource Funding Group, Inc., et al.
Robin Hood International, Ltd et al.
Wm. Page & Associates, Inc. d/b/a The Lifeline Program

Consent Orders – (2)
Excludes application-related consent orders



Life Partners, Inc.
Mutual Benefits Corporation
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Examination/Investigation Related Consent Orders – (14)















CMG Surety, LLC - $23,000
CMG Surety, LLC - $15,500
Coventry First, LLC - $1,500,000
GWG Life Settlements, LLC f/k/a Great West Growth, LLC - $162,000
Life Settlement Corp d/b/a Peachtree Life Settlements -$50,000
Life Equity LLC - $35,000
Maple Life LLC - $28,000
Magna Life Settlements, Inc. -$13,000
Mutual Benefits Corporation - $10,000
Q Capital Strategies, LLC -$15,500
Q Capital Strategies, LLC - $18,000
Proverian Capital, LLC - $28,000
VESPERS, LLC – $85,000
Wm. Page & Associates d/b/a The Lifeline Program - $25,000

Licenses Revoked – (4)





Accelerated Benefits Corporation – February 5, 2001
Future First Financial Group, Inc. – May 17, 2002
Kelco, Inc. – March 21, 2003
Mutual Benefits Corporation – March 29, 2005

Licenses Surrendered – (9)









Viaticare Capital, L.P. – December 31, 2002
Viaticus, Inc. – December 31, 2002
Life Settlements International, LLC – September 10, 2004
o Note: later reapplied for licensure with new owners and approved
Wm. Page & Associates, Inc. – March 15, 2005
o Note: continues to report on a quarterly basis under a Final Order and will
do so for the foreseeable future
Living Benefits Financial Services, LLC – March 26, 2008
Dedicated Resources, Inc. - March 9, 2011
Life Settlement Corporation – September 9, 2011
Life Settlement Solutions – October 7, 2013

Licenses Denied – (8)





AmeriFirst Funding Group, Inc.
Future First Financial Group, Inc.
o Note: later reversed, subsequently revoked
Imperial Life Settlements, LLC
o Note: later reversed
Justus Viatical Group
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Mutual Benefits Corporation
o Note: later reversed, subsequently revoked
Neuma, Inc. d/b/a Neuma, Inc. of Illinois
Robinhood International, Ltd.
ViatiCare Financial Services, LLC

Applications Filed and Withdrawn without further activity – (26)



























American Benefits Services, Inc.
Axis Thought Capital, LLC
Beneficial Assurance, Ltd.
Cato Capital, LLC
Centre Life Finance Ltd.
Centre Life Finance Ltd. Trust
Fairmarket Life Settlements Corp.
Genesett Capital Corp., Jacksonville, FL
Genesett Settlements Corp. (f/k/a Genesett Capital Corp.)
Kelco Life, LLC
Legacy Benefits Corporation
Montage Financial Group, Inc.
Natlis Capital, LLC
Neuma, Inc.
Neuma, Inc. d/b/a Neuma, Inc. of Illinois
Portsmouth Settlement Co. Inc.
Reliance Financial Group, Inc.
Resource Funding Group, Inc.
Spiritus Life, Inc.
VESPERS, LLC
Viatical & Elderly Settlement Providers, LLC
Viatical Benefactors, LLC – Greensboro, NC
Viatical Benefactors, LLC – Ft. Lauderdale, FL
Abacus Settlements, LLC
Spiritus Life, Inc.
Viasource Funding Group, LLC
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APPENDIX D
LICENSED VIATICAL SETTLEMENT
PROVIDERS IN FLORIDA

LICENSED VIATICAL SETTLEMENT PROVIDERS IN FLORIDA
The below information is current as of November 30, 2013

CMG Surety, LLC
Date Licensed: 12/11/2003

Life Settlements International, LLC
Date Licensed: 11/26/2007

Coventry First, LLC
Date Licensed: 4/26/2001

Lotus Life, LLC
Date Licensed: 5/18/2012

Credit Suisse Life Settlements, LLC
Date Licensed: 10/2/2008

Magna Life Settlements, Inc.
(f/k/a Magna Administrative Services, Inc.)
Date Licensed: 2/12/2004

EaGIL Life Settlements, LLC
Date: Licensed: February 20, 1011
Econotree Capital, Inc.
Date Licensed: May 23, 2011
GWG Life Settlements, LLC
Date Licensed: March 15, 2013
Imperial Life Settlements, LLC
Date Licensed: 2/5/2009
Institutional Life Services (Florida), LLC
Date Licensed: 3/20/09
Life Equity, LLC
Date Licensed: 12/21/2001

Maple Life Financial, Inc.
(f/k/a Stone Street Financial, Inc.)
Date Licensed: 4/26/2001
Peachtree Life Settlements, LLC
Date Licensed: 3/4/2008
Proverian Capital, LLC
Date Licensed: 11/22/06
Q Capital Strategies, LLC
Date Licensed: 11/16/04
Vespera Life, LLC
Date Licensed: 2/25/2011
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